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A SYMPOSIUM ON 
REGULATORY FUNCTIONS OF THE DEPARTMENT 
OF AGRICULTURE 


The absolute necessity of assuring an adequate and uninterrupted supply 
of food and raw materials for the Nation despite seasonal variances, crop 
failures, or the ravages of nature, has led Congress to adopt many impor- 
tant regulatory statutes. Several of these statutes vest in the Department 
of Agriculture powers and responsibilities that make it one of the most 
important administrative agencies of our government. Though these 
statutes have been in effect for many years, the bar generally, to a sur- 
prising extent, is unfamiliar with the legislation, its interpretation or the 
role played by the Department of Agriculture in its enforcement and ad- 
ministration. This is probably due in considerable measure to the fact that 
these statutes are among the most complex regulatory measures Congress 
has ever enacted, necessitated by the equally intricate marketing patterns 
and problems. 

The great economic significance of these statutes, their complexity, and 
the paucity of published materials about them led THz George Wasu- 
INGTON Law Review to undertake this Symposium. The primary goals of 
the Symposium are to pos articles that clearly explain and authori- 
tatively analyse some of the statutory provisions and their interpretation, 
and to provide a greater understanding of the administrative procedure 
and regulatory problems of the Department. No endeavor was made to 
obtain critical analyses of the statutes themselves inasmuch as it was felt 
that the initial need is for a fuller comprehension of the problems and 
the regulatory pattern. Another factor motivating the Editors of the 
Review in publishing these articles is the belief that neither the bar nor the 
general public are fully cognizant of the signal service being rendered to 
the American public by the devoted career employees of the Department 
of Agriculture. Regrettably, space limitations preclude coverage of many 
other important regulatory and non-regulatory functions of the Depart- 
ment, including its comprehensive research role. 

The Review wishes to express its gratitude for the splendid cooperation 
of the General Counsel, Mr. R. L. Farrington and his office and the Ju- 
dicial Officer, Mr. Thomas J. Flavin, in making this Symposium possible. 
Special appreciation is particularly due to Mr. Neil Brooks, Assistant 
General Counsel, and Mr. Donald A. Campbell, Attorney, Appellate 
Litigation Unit, who very generously contributed much of their time 
and rendered informed advice at every stage of the planning and prepara- 
tion of this Symposium. 


GLen E. WEsTON MircHELt S. CUTLER 
* Faculty Editor Student Editor-in-Chief 





HE GeorGE WASHINGTON Law Review has been devoted, since its establishment 
in 1932, exclusively to public or governmental law. The decision to limit the 
subject matter of the Review to this field was motivated by the special oppor- 
tunity for service arising from the proximity of the University to the primary sources 
of governmental law, and by the belief that all members of the legal profession have a 
vital interest in ag ond abreast of this pervasive and expanding area of the law. Typical 
subjects of public law include, among others, administrative law, constitutional, gov- 


ernment contract, international, labor, military, trade regulation, taxation, patent, 
trademark and copyright law. 
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THE WIDE RANGE OF THE PROGRAMS 
ADMINISTERED BY THE UNITED STATES 
DEPARTMENT OF AGRICULTURE 


R. L. Farrington* 


The administrative duties of the United States Department of 
Agriculture relate to a wide variety of programs—regulatory and 
nonregulatory—which are authorized by numerous acts of Congress. 
The magnitude of the work is indicated by reference to the principal 
programs with respect to agricultural credit,’ conservation,’ price 
support,* surplus removal,‘ crop insurance,° research,® and numerous 
regulatory measures designed to effectuate production adjustment, 
parity prices, orderly marketing, or other statutory goals.” The De- 
partment’s work is carried out by the Commodity Credit Corpora- 
tion, the Farmers Home Administration, the Federal Crop Insurance 
Corporation, the Commodity Stabilization Service, the Agricultural 
Marketing Service, the Agricultural Research Service, the Forest 
Service, the Soil Conservation Service, the Rural Electrification Ad- 
ministration, the Commodity Exchange Authority, and other admin- 
istrative branches. 


The programs with respect to agricultural credit, conservation, 
price support, surplus removal, and crop insurance are, in the main, 


* General Counsel, United States Department of Agriculture. 


1 See, ¢.g., 7 U.S.C. § § 901-915, 921-924, 1000-1009, 1014-1025; 16 U.S.C. § § 590r-x3, 
=. 42 ha: C. § § 1471-1483 (1952 and Supp. IV, 1956). 


. 7 U.S.C. § § 1010-1012, 1801-1837 (1952 and Supp. IV, 1956) ; 16 U.S.C. 
ssar 525, "551, 590a-590f, 1001-1007 (1952 and Supp. IV, ). 


3 See, ¢.g., 7 U.S.C. $$ 1421-1450 (1952 and Supp. IV, 1956) ; 15 U.S.C. $$ 714-7140 
(1952 and Supp. IV, 1956). 


4 See, ¢.9., 7 U.S.C. §§ 1691-1724, 1741-1747, 1851-1860 (Supp. IV, 1956). 
57 U.S.C. §$§ 1501-1518 (1952). 
6 nes is > f= $511 (1952) ; 7 U.S.C. §§ 427-427j, 1621-1629 (1952 and Supp. IV, 1956). 


7 U.S.C. §$1-17a, 181-229, 499a-499s, 601-602, 608a(5)-608d, 610(a)- 
ane, 610(8), 610(j), 612, 614, 671-674, 1100-1156, 1281-1376 (1952 and Supp. IV, 
56) 
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effectuated by means of contracts, real estate and chattel mortgages, 
or other similar documents, and by the issuance of administrative 
regulations. The legal questions presented in the administration of 
these programs are of wide diversity and include, e.g., questions 
(a) as to whether a provision in the Commodity Credit Corporation 
Charter Act, prescribing the period of limitation for the institution 
of suit on a claim, is retroactive,® (b) as to the standard of care im- 
posed on a warehouseman relative to the storage of grain,® (c) as to 
whether the risk of loss was on the vendee with respect to fungible 
goods which were delivered to the vendee for the vendee’s use but 
with the vendor retaining legal title to the property as security until 
the purchase price—unconditionally agreed to—is paid,*® (d) as to 
whether a wholly owned subsidiary may be treated as a separate 
person or concern within the meaning of a particular statutory pro- 
vision,’ (e) as to whether a constructive trust existed, under the 
circumstances of the case, with respect to grain which passed into 
the hands of a trustee in bankruptcy,” and (f) as to whether a con- 
tractual provision for liquidated damages is, under the circumstances 
of the case, legally enforceable as a reasonable forecast of just com- 
pensation for the breach of the contract.* 

The regulatory programs of the Department include the adminis- 
tration of the Commodity Exchange Act,"* which provides for the 
regulation of commodity exchanges and prohibits manipulation of 
prices and cornering of commodities in interstate commerce; the 
Packers and Stockyards Act,"* which provides for the regulation of 
packers, stockyards, and live poultry marketing areas; the Perishable 
Agricultural Commodities Act,’* which provides for the regulation of 
the handling of perishable agricultural commodities and prohibits un- 
fair practices in connection therewith; the Agricultural Marketing 
Agreement Act of 1937," which provides for the regulation of the 


8 United States v. Lindsay, 346 U.S. 568 (1954). 

9 St. Paul Mercury Indemnity Co. v. United States, 201 F.2d 57 (10th Cir. 1952). 

10 Greenwood Products Co. v. United States, 188 F.2d 401 (5th Cir. 1951). 

11 United States v. Aycock-Lindsey Corp., 187 F.2d 117 (5th Cir. 1951). 

12 Central States Corp. v. Luther, 215 F.2d 38 (10th Cir. 1954). 

18 United States v. Le Roy Dyal Co., 186 F.2d 460 (3d Cir. 1950), cert. denied, 341 
U.S. 926 (1951). 

147 U.S.C. §3 1-17a (1952 and Supp. IV, 1956). 

157 U.S.C. §§ 181-229 (1952). 

167 U.S.C. §§ 499a-499s: (1952 and Supp. IV, 1956). 

177 U.S.C. §§ 601-602, 608a(5)-608d, 610a-610(c), 610(£)-610(j), 612, 614, 671-674 
(1952 and Supp. IV, 1956). 
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handling of milk, fruits, vegetables, and certain other commodities 
for the purpose of maintaining the appropriate level of the purchas- 
ing power of the producers thereof; the Agricultural Adjustment 
Act of 1938,* which provides for farm marketing quotas for basic 
agricultural commodities; the Sugar Act of 1948,° which provides 
for the regulation of marketing and importation of sugar; and various 
other regulatory measures enacted by Congress.”° 

Each of the regulatory statutes is specialized in design because of 
the infinite variations which exist in agriculture and in the marketing 
of agricultural commodities and products. In view of the wide-ex- 
tended character of some of the regulatory statutes, the administra- 
tive proceedings—rule-making and adjudicatory—under those statutes 
are of broad public importance. Numerous hearings are held each 
year. The rules and regulations which are issued in the admin- 
istrative proceedings have the force and effect of law, and are de- 
signed, on the basis of the factual circumstances, to effectuate the 
purpose outlined by Congress. Adjudicatory hearings are also con- 
ducted by the Department, and the final decision in an adjudicatory 
proceeding is made by the Judicial Officer. 

The legal questions in the rule-making and adjudicatory proceed- 


ings are frequently the subject of litigation, and some of the principal 
cases present far-reaching issues of statutory intendment and consti- 
tutional validity.* In addition, important questions of administrative 


187 U.S.C. §§ 1281-1376 (1952 and Supp. IV, 1956). 
197 U.S.C. §§ 1100-1161 (1952 and Supp. IV, 1956). 


20 See, ¢.g., the United States Warehouse Act, 39 Star. 486 (1916), 7 U.S.C. 
§$ 241-273 (1952) ; the Meat Inspection Act, 34 Stat. 1260 (1907), 21 U.S.C. §§ 71-91 
(1952) ; the Federal Seed Act, 53 Start. 1275 (1939), 7 U.S.C. $§ 1551-1610 (1952 and 
Supp IV, 1956) ; the Standard Containers Act, 39 Strat. 673 (1916), 15 U.S.C. 
§§ 351 -257(i) (1952 and Supp. IV, 1956); the United States Cotton Standards Act, 
42 Stat. 1517 (1923), 7 U.S.C. §§ 51-65 (1952) ; the United States Grain Standards 
Act, 39 Srar. 482 (1916), 7 U.S.C. §§ 71-87 (1952 and Supp. IV, 1956). 


21 See, e.g., Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604 
(1950) ; United States v. Rock Royal Co-op., 307 U.S. 533 (1939); H. P. Hood & 
Sons v. United States, 307 U.S. 588 (1939) ; United States v. Wrightwood Dairy Co., 
315 U.S. 110 (1942) ; Wickard v. Filburn, 317 U.S. 111 (1942); Brannan v. Stark, 
342 U.S. 451 (1952) ; United States v. Ruzicka, 329 U.S. 287 (1946) ; Grant v. Benson, 
229 F.2d 765 (D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1956); Panno y. United 
States, 203 F.2d 504 (9th Cir. 1953); Titusville Dairy Products Co. v. Brannan, 176 
F.2d 332 (3d Cir.), cert. denied, 338 U.S. 905 (1949); Great Western Food 
Distributors v. Brannan, 201 F.2d 476 (7th Cir.), cert. denied, 345 U.S. 997 
(1953) ; Corn Products Refining Co. v. Benson, 232 F.2d 554 (2d Cir. 1956) ; Kelley 
v. United States, 202 F.2d 838 (10th Cir. 1953) ; Colorado v. United States, 219 F.2d 
474 (10th Cir. 1954) ; Amshoff v. United States, 228 F.2d 261 (7th Cir. 1955), cert. 
denied, 351 U.S. 939 (1956) ; Mario Mercado e Hijos v. Benson, 231 F.2d 251 (D.C. 
Cir. 1956); Shafer v. United States, 229 F.2d 124 (4th Cir.), cert. denied, 351 
U.S. 931 (1956) ; Bowers v. United States, 226 F.2d 424 (5th Cir. 1955) ; Gardner 
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procedure and questions with respect to the meaning of provisions 
in the rules and regulations are resolved in some of the cases under 
the regulatory statutes.” The main course of a regulatory program 
is affected at times by the decision as to a question of law, and some 
of the questions call for an understanding of the complexities of 
marketing, and in some instances, for an exacting scrutiny of language 
which is “full of verbal thickets.” ** The legal problems constitute a 
significant part of what Judge Learned Hand has referred to as “an 
undertaking of monstrous difficulty,” viz., the regulation of a modern 
industry. 

The wide-reaching significance of the various farm programs, reg- 
ulatory and nonregulatory, is emphasized by the fact that the “com- 
mercial and industrial forces of the Nation have given to our market- 
ing system a national character, and agricultural products are dis- 
tributed, under present-day conditions of mercantilism, on a nation- 
wide market. Also our emergence as a world power in international 
trade affords an even broader public interest in the marts of trade 
and commerce.” ** The agricultural economy is sensitive to many 
domestic and international developments, and the Department’s pro- 
grams, as provided for by Congress, are modified from time to time 
in view of the changing circumstances. 


v. United States, 239 F.2d 234 (5th Cir. 1956) ; Miller v. United States, 242 F.2d 392 
(6th Cir. 1957), cert. denied, 26 U.S.L. Weex 3117 (Oct. 15, 1957) (No. 297); 
Swift & Co. v. Wallace, 105 F.2d 848 (7th Cir. 1939). 

22 See, ¢.g., Lee v. Berry, 219 S.C. 346, 65 S.E.2d 257 (1951) ; Lee v. DeBerry, 219 
S.C. 382, 65 S.E.2d 775 (1951) ; Mace v. Berry, 225 S.C. 160, 81 S.E.2d 276 (1954) ; 
Woerth v. United States, 231 F.2d 822 (8th Cir. 1956); Cella v. United States, 208 
F.2d 783 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954); L. Gillarde Co. v. 
Joseph Martinelli & Co, 169 F.2d 60 (lst Cir.), cert. denied, 335 U.S. 885 
(1948) ; Dairymen’s League Cooperative Ass’n v. Brannan, 173 F.2d 57 (2d Cir.), 
cert. denied, 338 U.S. 825 (1949); Crowley’s Milk Co. v. Brannan, 198 F.2d 
861 (2d Cir. 1952). 

23 The quotation is from United States v. Porhownik, 182 F.2d 829, 831 (2d Cir.), 
cert. denied, 340 U.S. 825 (1950). 

24 Dairymen’s League Cooperative Ass’n v. Brannan, 173 F.2d 57, 66 (2d Cir.), 
cert. denied, 338 U.S. 825 (1949). 


25 U.S. Dep’r oF AGRICULTURE, MARKETING, 1954 YEARBOOK OF AGRICULTURE 259. 





THE USE OF MARKETING QUOTAS IN THE 
STABILIZATION OF THE SUGAR INDUSTRY 


Neil Brooks* and Alfred A. Greenwood** 


I. INTRODUCTION 


“The sugar problem of the country” has been characterized as 
“an old and obstinate one.” * The sugar industry is of wide economic 
importance, and in view of the variant needs of the Nation sugar 
has been the subject of tariffs, bounties, valorization, treaties, inter- 
national agreements, and marketing quotas. The system of marketing 
quotas for sugar has been used—pursuant to congressional authoriza- 
tion?—since 1934 as the major means of effectuating the stabilization 
of the industry. The wide-ranging significance of the quota program 
is indicated by reference to the domestic and international markets 
and their factors of mutability. 

Sugar is a leading staple in international commerce, but the great 
flow of international trade in sugar has been marked by irregularity 
of direction and by periods of alternating scarcity and surplus.’ 


“The history of sugar is one of extreme economic nationalism, 
burdensome surpluses and acute shortages, sharp price fluctuations, 
and marked shifts in the pattern of production and trade. These 
disruptive elements in the world’s sugar commerce have persisted 


over a long period of years.” * 


*Assistant General Counsel, United States Department of Agriculture. 


**Marketing Specialist, Sugar Division, Commodity Stabilization Service, United 
States Department of Agriculture. 

The views expressed herein are not intended to be inconsistent with the official 
views of the United States Department of Agriculture, but nothing. herein is to be 
construed as expressing any official views of the Department. 

1 Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 615 (1950). 

2 Jones-Costigan Act of 1934, 48 Srart. 670, later amended by 49 Srart. 1539 (1936) ; 
Sugar Act of 1937, 50 Stat. 903, later amended by 54 Srat. 1178 (1940), 55 Srar. 872 
(1941), 58 Start. 283 (1944), 60 Star. 706 (1946) ; Sugar Act of 1948, 61 Srar. 922, 
later amended by 65 Stat. 318 (1951) and 70 Star. 217 (1956), 7 U.S. ot §§ 1100-1161 
(1952 and Supp. IV, 1956). 

3S. Rep. No. 1461, 84th Cong., 2d Sess. 6 (1956) ; H.R. Rep. No, 1348, 84th Cong., 
Ist Sess. 10 (1955); Swertinc, INTERNATIONAL ConTROL OF SUGAR, 1918-41, at 17 
(1949) ; U.S. Dep’t or AGRICULTURE, INFORMATION BULLETIN No. 111, THE Unrtep 
STATES SuGAR ProcraM 4 (1953). 

4CALLANAN, THE NEw INTERNATIONAL SUGAR AGREEMENT, 29 DEPARTMENT OF 
State BULLETIN 542 (1953). See also, U.S. Der’r or AGRICULTURE, INFORMATION 
Butretin No. 111, THE Unrrep States SuGaR ProcraM 3-7 (1953). 
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The domestic sugar producing areas of the United States, includ- 
ing the domestic off-shore areas, supply approximately 53 per centum 
of the requirements of consumers of sugar in the continental United 
States, and the remainder is supplied by foreign sources.’ The sugar 
beets and sugarcane produced in the continental United States make 
available a quantity of sugar which is approximately 28 per centum 
of our consumptive demand for sugar, and the domestic off-shore 
areas of Hawaii, Puerto Rico, and the Virgin Islands supply an ad- 
ditional 25 per centum of our requirements.® 

There was a pronounced shortage of sugar—an essential product 
for industrial and commercial purposes—in World War I and World 
War II.’ The use of sugar, in the form of invert molasses, in the 
United States to make industrial alcohol which was needed in World 
War Il, “in previously unheard of quantities largely because of the 
program for making synthetic rubber,” contributed to the shortage of 
sugar during that period.* “For many years it has been the policy of 
the United States Government—for defense and strategic reasons—to 
preserve within the United States the ability to produce a portion 
of our sugar requirements.” ® “A large portion of the world’s sugar 
production is grown in tropical countries,” and “‘it is unlikely that a 
significant amount of sugar would be grown in the continental 


5S. Rep. No. 1461, 84th Cong., 2d Sess. 1 (1956); U.S. Dep’r or AGRICULTURE, 
MarKETING, 1954 YEARBOOK OF AGRICULTURE 433; U.S. Dep’t oF AGRICULTURE, AGRI- 
CULTURAL Statistics 1956, 79, 82 (1957). The “amount of sugar needed to meet the re- 
quirements of consumers in the continental United States for the calendar year 1957” 
was determined by the Secretary of Agriculture “to be 8,800,000 short tons, raw 
value.” 21 Fep. Rec. 10322 (1956), and has been amended, from time to time, so as to 
increase the amount to 8,975,000 short tons, raw value, 22 Fep. Rec. 9829 (1957). 


6 These percentages are reflected in the quotas for 1957. 21 Fen, Rec. 10332 (1956) ; 
22 Fep. Rec. 6481 (1957). 


7 Datton, SuGAR—A Case Stupy oF GOVERNMENT CONTROL 34-38 (1937); BERN- 
HARDT, THE SUGAR INDUSTRY AND THE FEDERAL GOVERNMENT 29-45 (1948) ; BALLIN- 
GER, SuGAR Durinc Wortp War II, U.S. Dep’t or Acricutture 1 (War Records 
Monograph No. 3, 1946). See also, Sugar Institute, Inc. v. United States, 297 U.S. 
553, 573 (1936). 

8 BALLINGER, SuGAR DurINnG Wortp War II, U.S. Dep’r or Acricutture 1 (War 
Records Monograph No. 3, 1946). Rationing and price ceilings were applicable to 
sugar in World War II. Jd. at 11-16, 19. The shipment of sugar from off-shore areas 
was centrally controlled—via the purchase of the entire crops by the United States 
Government—in order to make efficient use of available shipping during the War. 
Id. at 16-19. The “artificial rubber program during the war years was largely de- 
pendent for a basic raw ingredient on industrial alcohol manufatured from sugar and 
molasses. This alcohol also played a vital role in the manufacture of explosives and 
other war supplies.” Wutson, SuGAR AND ITs WARTIME ConTROLS, 1941-1947, at 166. 

9 H.R. Rep. No. 1348, 84th Cong., Ist Sess. 10 (1955). See also, S. Rep. No. 1461, 
84th Cong., 2d Sess. 6 (1956). “Uncertainty as to supplies in wartime motivates to a 
large extent the maintenance of sugar industries by many countries through various 
control — U.S. Dep’r AGRICULTURE, MARKETING, 1954 YEARBOOK OF AGRI- 
CULTURE 434. 
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United States if American producers had to compete on the open 
world market with sugar produced with cheap tropical labor.” ?° 

The quota system for sugar was adopted by Congress after it was 
concluded that a protective tariff per se was inadequate to serve fully 
the needs of the Nation.* The first tariff on sugar was imposed in 
1789," and the protective tariff was conducive to the production of 
sugar cane in Louisiana after that area became a part of the United 
States in 1803."* Hawaii also received the benefit of the tariff pro- 
tection by virtue of the Treaty of Reciprocity in 1875.* The tariff 
also gave encouragement and protection to the sugar beet industry in 
the continental United States.” Sugar was on the free list from 1890 
to 1894, subject to some exceptions,’* and during that period a 


10S. Rep. No. 1461, 84th Cong., 2d Sess. 6 (1956). See also, H.R. Rep. No. 1348, 
84th Cong., Ist Sess. 10 (1955). 

11 Unitep STATES TARIFF COMMISSION, REPorT No. 73, at 25 (2d series, 1933) ; 
H.R. Rep. No. 1109, 73d Cong., 2d Sess. 1-2 (1934) ; H.R. Rep. No. 810, 82d Cong., 
Ist Sess. 9 (1951); U.S. Dep’r or AGRICULTURE, INFORMATION BULLETIN No. 111, 
THE UNITED STATES SUGAR ProGRAM 3-8 (1953). 


12 The Act of July 4, 1789, c. 2, 1 Stat. 24, imposing a tariff on sugar, was to 
provide revenue and, also, to encourage and protect the domestic “manufactures.” 
The quantities of brown sugar and other sugar imported into the United States during 
each year from 1790 to 1819, inclusive, are shown in the QUARTERLY REPORTS OF THE 
BurEAU oF STATISTICS, TREASURY DEPARTMENT, 1886-1887, at 634-635 (1886). 
“Sugar refining enjoyed the blessings of government protection even before the forma- 
tion of the Constitution. Pennsylvania had encouraged the industry by means of a 
favorable duty, and had brought it to a very flourishing condition.” Voct, THE SuGAR 
REFINING INDUSTRY OF THE UNITED States 19 (1908). 


18 H.R. Rep. No. 1348, 84th Cong., Ist Sess. 14 (1955) ; Rep. No. 1461, 84th 
Cong., 2d Sess. 10-11 (1956). It was said in Barlow v. United States, 32 U.S. 
(7 Pet.) 404, 407 (1833), “until after the acquisition of Louisiana in 1803, no sugars 
were grown jn the United States; and consequently, all which were used or refined 
within the United States must have been of foreign growth and importation.” See 
also, SttteRsoN, SuGAR Country 27, 175-178 (1953). The refining of raw sugar, 
however, was established in New York in 1689 and by the time of the Revolutionary 
War several refining plants were in operation. Voct, THe SuGAR REFINING INDUs- 
TRY OF THE Unitep States 6 (1908). The tariff imposed i in 1789 by ithe First Con- 
gress was 1¢ per pound on brown sugar, 3¢ per pound on “loaf sugar,” and 1}4¢ per 
pound on all other sugar. c. 2, §2, 1 Stat. OS (1789). But in 1790 the tariff was 
changed to 5¢ per pound on “loaf sugar,” 134¢ on brown sugar, and 2%4¢ on other 
sugar. c. 39, §1, 1 Srat. 180 (1790). Then in 1794, the tariff was increased by an 
additional 4¢ on refined sugar. c. 51, §12, 1 Stat. 387 (1794). 

1419 Stat. 625 (1875). See S. Rep. No. 1461, 84th Cong., 2d Sess. 11 (1956). 
The treaty in 1875 provided, inter alia, that the United States would admit, free of 
duty, from Hawaii “muscovado, brown, and all other unrefined sugar, meaning . 
the grades of sugar heretofore commonly imported from the Hawaiian Islands and now 
known in the markets of San Francisco and Portland as ‘Sandwich Island sugar’. . . 
19 Strat. 625 (1875). The Treaty of Reciprocity in 1875 was extended by the Sup- 
plementary Convention of 1884. 25 Srat. 1399-1400 (1887). 

15S. Rep. No. 1461, 84th Cong., 2d Sess. 11 (1956). 


16 The free list included “sugars, all not above number sixteen Dutch standard in 
color, all tank bottoms, all sugar drainings and sugar sweepings, sirups of cane 
juice, melada, concentrated melada, and concrete and concentrated molasses, and 
molasses.” 26 Stat. 610 (1890). “All sugars above number sixteen Dutch standard 
in color” were subject to a duty. 26 Strat. 584 (1890). 
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bounty was paid on domestically produced sugar.7 But thereafter 
until 1934 the tariff was used as a protective device for the domestic 
sugar industry.’* Puerto Rico and the Philippine Islands also received 
the benefit of the tariff protection, and a preferred tariff status was 
granted to Cuba.”® 


Economic stability was not maintained in the sugar industry by 
means of the protective tariff.2° Not only did the tariff system fail 
to protect adequately the domestic sugar industry, but its impact on 
Cuba, our principal foreign source of supply, was so severe in its 
economic implications that “Cuba was no longer a major market for 
American goods.” ** Although the tariff was of assistance to domestic 
producers, “it still left them exposed to the price fluctuations of the 
world sugar market. It also increased the price of sugar to consumers 


17 Act of October 1, 1890, c. 1244, §1, 26 Strat. 583; Act of August 27, 1894, c. 349, 
§ 1, 28 Srar. 508, 521; S. Rep. No. 1461, 84th Cong., 2d Sess. 11 (1956). The pay- 
ment of the bounty to producers was “to encourage and stimulate them in the other- 
wise losing business of producing sugar in the United States. It was intended to be 
. . + @ guaranty of reimbursement to sugar producers accepting the terms of the 
statute, of part, at least, of the cost of production.” Calder v. Henderson, 54 Fed. 
802, 804 (Sth Cir. 1893). “The production and manufacture of sugar in the Southern 
and some portions of the Western States from sugar cane and from sorghum and 
beets had become at the time of the passage of the [bounty] act of 1890 an industry in 
which large numbers of the citizens of this country were engaged, and its prosecution 
involved the use of a very large amount of capital. The tariff theretofore had been 
very high upon imported sugar, and the native industry had thereby been encouraged, 
fostered, and greatly increased. . . . Before that time the revenue on imported sugar 
had amounted to nearly $60,000,000 i in one year. To put sugar on the free list would 
reduce the revenue that amount, but at the same time it might, as was urged in Con- 
gress, ruin the persons engaged in the industry in this country. So the tariff on 
sugar was reduced while at the same time a bounty was placed upon its production 
here of an amount which it was thought would equal the protection the industry had 
theretofore enjoyed under the tariff.” United States v. Realty Company, 163 U.S. 
427, 434-435 (1896). Production of sugar in Cuba was stimulated by the removal 
of the tariff in 1890, but “Hawaii was hurt badly when it lost its preferred position in 
the American market as a result of the discontinuance of the sugar duty.” U.S. 
Dep’t oF AGRICULTURE, INFORMATION BULLETIN No. 111, THe Unitep States SuGAR 
ProcraM 3 (1953). In addition to the bounty paid under congressional authorization, 
a manufacturer of sugar was entitled to receive, under the Nebraska Sess. Laws 1889, 
c. 70, § 1, a bounty of 1¢ per pound on each pound of sugar manufactured from sugar 
beets, sorghum, or other sugar yielding canes or plants grown in Nebraska. 

18 Extis, TARIFF ON SuGAR 48-73 (1933). For the tariff rates on raw sugar from 
1789 to 1951, see H.R. Rep. No. 810, 82d Cong., Ist Sess. 9 (1951). 


19S. Rep. No. 1461, 84th Cong., 2d Sess. 11 (1956). 


20 H.R. Rep. No. 1109, 73d Cong., 2d Sess. 1-2 (1934); S. Executive Rep. No. 4, 
83d Cong., 2d Sess. 1 (1954) ; S. Rep. No. 1461, 84th Cong., 2d Sess. 11 (1956). 
See also, UN1TEp STATES TARIFF ComMISsSION, Report No. 73, at 25 (2d series, 1933) ; 
Datton, SucAR—A Case Stupy oF GoveRNMENT ConTROL 69-70 (1937). 


21S. Rep. No. 1461, 84th Cong., 2d Sess. 11 (1956). See also, Hearings on H.R. 
7907 before House Committee on Agriculture, 73d Cong., 2d Sess. 5 (1934). “[E]x- 
perience demonstrated that our historic tariff program did not give effective protection 
to either our domestic sugar industry or our import and export trade.” Statement by 
the Under Secretary of Agriculture on January 16, 1956, at the Hearings on H.R. 
7030 before the Senate Committee on Finance, 84th Cong, 2d Sess. 58-59 (1956). 
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in the United States without assuring them of adequate foreign 
sources of supply in case of emergencies.” ** 

A great expansion in the production of sugar occurred after World 
War I, and large foreign areas produce and dispose of sugar “even 
though prices may fall to the level of variable direct costs,” a cir- 
cumstance which “is especially pronounced in sugarcane areas where 
ratoon crops are grown and the land may be planted only once in 
4 to 8 years.”** The problem is made more difficult by virtue of 
the fact that some tropical areas have few, if any, alternative crops.* 
Since World War II “the shortage of exchange has further com- 
plicated the sugar problem by causing many nations to want to be- 
come self-sufficient in sugar or to procure their supplies from soft- 
currency areas. Such factors in addition to drastically low wages, 
highly protected production, and export subsidies put heavy and 
continuing pressures on the supply side of the world sugar situation.” 

The problem is also difficult and complicated with respect to the 
demand for sugar. 


The great bulk of the sugar of the world is produced within the 
country where it is consumed or it is shipped into consuming areas 
which give it a tariff preference or advantage in competition against 
world sugar. The so-called world free market is a term which 
covers only that part of the world supply that moves in interna- 
tional trade without concessions on tariffs or similar imposts and 
involves only around 10 to 15 percent of the total production and 
consumption of sugar... . It is the world free market onto which 
surpluses are dumped in periods of over-production and it is the 
world free market supply that countries turn to fill their increased 
requirements in periods of short crops or enlarged demand.”* 


The quota system for sugar was originally instituted by Congress 
after 145 years of congressional decisions and actions affecting the 
sugar industry. The tariff, although serving as a supplementary 
means of protection, has been reduced 75 per centum since the enact- 
ment of the Jones-Costigan Act of 1934.77 The quota system, in- 


22 H.R. Rep. No. 1348, 84th Cong., Ist Sess. 10-11 (1955). 

28 Statement of the Under Secretary of Agriculture on March 18, 1954, at the 
Hearings before a Subcommittee of the Senate Committee on Foreign Relations, on the 
International Sugar Agreement, 83d Cong., 2d Sess. 45 (1954). 

24 Ibid. 

25 Id. at 45-46. 

26 Td. at 46. 

27S. Rep. No. 1461, 84th Cong., 2d Sess. 11 (1956) ; U.S. Dep’r of AGRICULTURE, 
InFrorMATION BULLETIN No. 111, THe Unrrep - States SucaR Procram 34 (1953), 


| 
| 
| 
q 
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cluding the related conditional payments, was designed (1) to main- 
tain and protect the domestic sugar production industry, (2) to avoid 
any undue burden on domestic consumers, (3) to increase our im- 
ports of sugar and thereby to benefit our general export trade, and 
(4) to insure that the benefits of the system would be passed on to 
farmers and laborers and that the use of child labor in the production 
of sugarcane and sugar beets would be eliminated.” 


II. Tue Lecistative ENACTMENTS FOR MARKETING Quoras 


The quota system for sugar was originally provided for by the 
Jones-Costigan Act of 1934,” which remained in effect until the en- 
actment of the Sugar Act of 1937.%° 

The Sugar Act of 1937 became effective on September 1, 1937,** 
and was to remain in effect until December 31, 1940.52 It was 
amended, from time to time, so as to continue in effect until Decem- 
ber 31, 1947.% 


“An import quota, either alone or in combination with the tariff, lends itself to the re- 
quirements of a flexible instrument. It can be designed to meet the usually foreseeable 
situations and at the same time may be provided with provisions for emergency ad- 
justments. An example of such adjustability is found in the sugar quota established 
under the Sugar Act.” Subcommittee on Foreign Trade Policy of the House Com- 
mittee on Ways and Means, Foreign Trade Policy 631-632 (1957). 

28 Statement by the Under Secretary of Agriculture on January 16, 1956, at the 
Hearings on H.R. 7030 before the Senate Committee on Finance, 84th Cong., 2d 
Sess. 59 (1956). See also, 101 Conc. Rec. 12445 (1955); H.R. Rep. No. 1109, 73d 
Cong., 2d Sess. 1-2 (1934); U.S. Dep’r or AGRICULTURE, INFORMATION BULLETIN 
No. 111, THe Unirep States SuGar Procram 9-10 (1953). 

29 c. 263, 48 Strat. 670 (1934). 


30¢, 898, 50 Strat. 903 (1937). The Jones-Costigan Act, as amended by c. 612, 
49 Srat. 1539 (1936), was to remain in effect until December 31, 1937, but the 
Sugar Act of 1937 repealed the provisions of the Jones-Costigan Act of 1934. Sugar 
Act of 1937, c. 898, § 510, 50 Stat. 903, 916. A processing tax was also provided for 
by the Jones-Costigan Act of 1934; and following the decision in United States v. 
Butler, 297 U.S. 1 (1936), invalidating a processing tax on cotton under the Agri- 
cultural Adjustment Act of 1933, c. 25, §6, 48 Stat. 33, the Jones-Costigan Act of 
1934 was amended so as to provide, inter alia, that “no further processing, compensat- 
ing, or floor-stocks tax shall be levied or collected respecting sugar beets or sugar cane 
or the products thereof as defined by such Act as amended .. . but in all other respects 
such amendatory Act shall be and remain in force and effect until December 31, 1937, 
and the quotas established and allotments heretofore made by the Secretary of Agri- 
culture are hereby ratified.” Act of June 19, 1936, c. 612, §1, 49 Start. 1539. 

81 The statute was enacted on September 1, 1937, and it provided that the “provisions 
of this title shall become effective on the date of enactment of this Act.” Sugar Act of 
1937, c. 898, § 406, 50 Star. 914. 

82 Sugar Act of 1937, c. 898, § 513, 50 Star. 916. 


83 Act of October 15, 1940, c. 887, 54 Stat. 1178; Act of December 26, 1941, c. 638, 
55 Stat. 872; Act of June 20, 1944, c. 266, 58 Strat. 283; Act of July 27, 1946, c. 685, 
60 Stat. 706. This legislation remained in effect notwithstanding the ratification on 
December 20, 1937, of the International Agreement Regarding the Regulation of the 
Production and Marketing of Sugar, 59 Strat. 923 (1937). See 82 Conc. Rec. 1940- 
1956 (1937). The International Agreement was entered into “in pursuance of the 
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The Sugar Act of 1948** became effective on January 1, 1948. 
It was originally specified in the Sugar Act of 1948 that it would 
terminate on December 31, 1952,°° but an amendment provides that 
it is to continue in effect until December 31, 1960.** The Secretary 
of Agriculture is authorized by the Sugar Act of 1948 to issue such 
regulations as may be necessary to carry out article 7 of the Inter- 
national Sugar Agreement of 1953.37 


Il]. Tue EstastishHMENT OF MarKETING Quoras 


The regulatory plan has been referred to as providing “the familiar 
device of a quota system,” ** and, as in other similar programs,** it 
would have been impractical for Congress to undertake to prescribe 
all of the details with respect to the quotas. The myriaded and 
changeable circumstances relative to the various parts or segments of 
the sugar industry, domestic and foreign, are such that some of the 
matters incident to the quotas are, ex necessitate, for decision by the 


recommendation of the World Monetary and Economic Conference of 1933 that 
negotiations should continue with a view to establishing and maintaining an orderly 
relationship between the supply and demand for sugar in the world market.” 59 Start. 
923 (1937). The delegate of the United States to the International Sugar Conference 
held in London in 1937 reported to the President that “article 9 of the agreement 
contains specific undertakings of the United States to permit a net importation of sugar 
from foreign countries not enjoying preferential duty rates, and as to the allocation of 
quotas among such countries. These undertakings involve no departure from policies 
which have been in force since the enactment of the Jones-Costigan Act of May 9, 
1934. The agreement is in fact the application on a world-wide scale of some of the 
principles embodied in the policy of the United States with regard to sugar.” 4 TrEa- 
TIES, CONVENTIONS, INTERNATIONAL Acts, PROTOCOLS AND AGREEMENTS BETWEEN THE 
UNITED STATES AND OTHER Powers, 1923-1937, 5619 (1938). 

346] Srar. 922, as amended, 7 U.S.C. §§ 1100-1161 (1952 and Supp. IV, 1956). The 
Sugar Act of 1948 was enacted on August 8, 1947, and by its terms the “provisions 
of this Act, except where an earlier effective date is provided for herein, shall become 
effective January 1, 1948.” Section 412 of the Sugar Act of 1948, 61 Start. 934, 7 
U.S.C. § 1101 (note) (1952). 

35 Section 411 of the Sugar Act of 1948, 61 Strat. 933, 7 U.S.C. § 1101 (note) (1952). 


36 Section 5 of the Act of September 1, 1951, 65 Star. 320; § 18 of the Act of May 
29, 1956, 70 Srat. 221, 7 U.S.C. §1101 (note) (Supp. IV, 1956). The quota pro- 
visions may be suspended by proclamation of the President upon his finding that a 
“national economic or other emergency exists with respect to sugar or liquid sugar. . . .” 
61 Stat. 933 (1947), 7 U.S.C. § 1158 (1952). 

8770 Strat. 221 (1957), 7 U.S.C. § 1161 (Supp IV, 1956). The International Sugar 
Agreement of 1953 was ratified by the United States Senate on April 29, 1954, and it 
is provided in Article 17 of the Agreement that “exports of sugar to the United States 
of America for consumption therein shall not be considered exports to the free market 
and shall not be charged against the export quotas established under this Agreement.” 
100 Conc. Rec. 5634-5642 (1954); 6 United States Treaties and Other International 
Agreements 212 (T.1.A.S. No. 3177, 1955). 


88 Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 606 (1950). 


39 See, ¢.g., Mulford v. Smith, 307 U.S. 38, 42-44 (1939) ; Wickard v. Filburn, 317 
U.S. 111, 115-116 (1942). 
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administrative agency in accordance with the statutory criteria. Con- 
gress has, however, resolved many of the difficult and complex con- 
troversies with respect to the quotas for the various areas, and the 
legislation is notable, in that respect, for its specificity. 

There are, in short, three basic steps in the establishment of market- 
ing quotas, scil., (1) the determination of the annual sugar require- 
ments of the consumers in the continental United States, (2) the al- 
lotment of our total requirements to the domestic and certain foreign 
sugar producing areas, and (3) the allotment of the quota established 
for an area among the marketers or importers of sugar. 


A. The Administrative Determinations Relative to the Annual Sugar 
Requirements of Consumers in the Continental United States. 


The Secretary is required to determine for each calendar year the 
amount of sugar needed to meet the requirements of consumers in the 
continental United States.*° The statute sets forth the criteria for the 
governance of the Secretary in arriving at the determination.’ The 
Secretary’s function, in this respect, is to appraise the relevant facts, 
to draw inferences from the factual circumstances, and to bring to 
bear upon the problem an expert judgment so as to arrive at a de- 
termination, on analysis of the total situation, in accordance with the 
statutory provisions. 

The Secretary is required—in making the determination as to the 
annual requirements of consumers of sugar in the continental United 
States—to “use as a basis” the quantity of “direct-consumption 
sugar” ** distributed for consumption, as indicated by official statistics 
of the United States Department of Agriculture, “during the twelve- 
month period ending October 31 next preceding the calendar year 
for which the determination is being made, and shall make allow- 
ances for a deficiency or surplus in inventories of sugar, and for 
changes in consumption because of changes in population and demand 
conditions, as computed from statistics published by agencies of the 


4061 Srar. 923 (1947), as amended, 7 U.S.C. § 1111 (Supp. IV, 1956). 

41 [bid. 

42 The term “direct-consumption sugar,” as defined in the act, “means any sugars 
principally of crystalline structure and any liquid sugar (exclusive of liquid sugar 
from foreign countries having liquid sugar quotas), which are not to be further re- 
fined or improved in quality.” 61 Stat. 922 (1947), as amended, 7 U.S.C. § 1101 (e) 
(Supp. IV, 1956). See also, 22 Fep. Rec. 8170 (1957) for the regulations with re- 
spect to the processings of sugar which constitute further refinement or improvement 
in quality, and the distinction of sugars of specific qualities as raw sugar or direct- 
consumption sugar. 
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Federal Government... .” “* The statute provides that in order for 
such determination to protect the welfare of consumers and of those 
engaged in the domestic sugar industry by providing such supply of 
sugar as will be consumed at prices which will not be excessive to 
consumers and which will fairly and equitably maintain and protect 
the welfare of the domestic sugar industry, “the Secretary, in making 
any such determination, in addition to the consumption, inventory, 
population, and demand factors above specified and the level and 
trend of consumer purchasing power, shall take into consideration the 
relationship between the prices at wholesale for refined sugar that 
would result from such determination and the general cost of living 
in the United States as compared with the relationship between 
prices at wholesale for refined sugar and the general cost of living in 
the United States obtaining during 1947-1949 as indicated by the 
Consumers’ Price Index as published by the Bureau of Labor Statistics 
in the Department of Labor.” 


The statute does not require that the Secretary’s determination be 
made on the basis of a hearing record, and accordingly sections 7 and 
8 of the Administrative Procedure Act are not applicable.* The ad- 
ministrative agency, however, affords all interested persons an op- 
portunity—prior to the decision by the Secretary—to submit data, 
views, and arguments for consideration by the Secretary with respect 
to the annual requirements of sugar in the continental United States.** 

Each determination by the Secretary is published in the Federal 
Register in conjunction with a statement of the basis for the deter- 


43 Supra note 40. 


44 Ibid. The Secretary is also required to determine the requirements for local 
consumption of sugar in Hawaii and Puerto Rico, and to “establish quotas for the 
amounts of sugar which may be marketed for local consumption in such areas equal 
to the amounts determined to be needed to meet the requirements of consumers there- 
in.” 61 Stat. 925 (1947), as amended, 7 U.S.C. § 1113 3 (1952). 


45 “Where rules are required by statute to be made on the record after opportunity 
for an agency hearing,” the requirements of §§7 and 8 of the Administrative Proce- 
dure Act, 60 Stat. 241 (1947), 5 U.S.C. §§ 1006-1007 (1952), apply in place of the 
provisions of the act with respect to informal rule-making. 60 Stat. 238: (1947), 
5 U.S.C. §1003(b) (1952). But the procedural requirements in §§7 and 8 of the 
Administrative Procedure Act for formal rule-making relate only to agency action 
which is required by statute to be made on the record of a public hearing. American 
Trucking Ass’ns v. United States, 344 U.S. 298, 319-320 (1953); Air Line Pilots 
Ass’n, Int’l v. CAB, 215 F.2d 122, 124 (2d Cir. 1954). 

46 See, e¢.g., 20 Fep. Rec. 7706 (1955). The administrative practice, in this respect, 
has been described as affording an opportunity to “all interested persons, including 
consumers, industrial users, wholesalers, refiners, sugar cane and sugar beet processors, 
and producers” to present their “views and recommendations on the matter.” 101 
Cone. Rec. 12446 (1955). 
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mination.*? The fundamental considerations for a determination are 
thus made known by the Secretary’s explanation of his application 
of the statutory standards to the relevant factual situations in a 

ticular year. Here, as in other similar situations,** there is broad 
latitude for administrative judgment. The needs of the Nation are 
variable, and the statutory considerations are of broad import. Al- 
though the determination is required to be made in December, for 
the succeeding calendar year, the Secretary is authorized to make 
amendatory determinations “at such other times during such calendar 


year as the Secretary may deem necessary to meet such require- 
ments.” 


B. Proration of Quotas. 


After the Secretary has issued the determination with respect to 
the estimated requirements, in the continental United States, for 
sugar during a particular year, quotas are made effective for the 
domestic sugar producing areas and for foreign countries." Congress 
could have provided for the proration of the quotas in accordance 
with broad statutory standards. But the statutory language in this 
respect is characterized by unusual circumstantiality and particularity. 


The various interests and claims of the domestic and foreign sugar 
producing areas have, from time to time, been carefully considered 
by Congress with respect to the enactment and amendment of the 
quota system in the Sugar Act of 1948 and the antecedent legislation, 
the Sugar Act of 1937 and the Jones-Costigan Act of 1934.° In view 


47 See, ¢.g., 20 Fep. Rec. 9848 (1955). The requirement in the statute that “each 
determination issued by the Secretary in connection with quotas and deficits . . 
shall be promptly published in the Federal Register and shall be accompanied by a 
statement of the bases and considerations upon which such determination was 
made,” 61 Stat. 932 (1947), 7 U.S.C. §1153(b) (1952), is similar to the statutory 
requirement in the Administrative Procedure Act that, in formal rule-making, “the 
agency shall incorporate in any rules adopted a concise general statement of their 
basis and purpose.” 60 Stat. 238 (1946), 5 U.S.C. § 1003(b) (1952). 

48 F.9., the Secretary’s determination of the national acreage allotment for wheat 
vanes the Agricultural Adjustment Act of 1938. 52 Strat. 53 (1938), 7 U.S.C. § 1333 

1952). 

49 Supra note 40. See, e.g., the amendatory determination of July 5, 1957. 22 Fen. 
Rec. 4847 (1957). 

5061 Srar. 924, as amended, 7 U.S.C. § 1112 (1952 and Supp. IV, 1956). 

51 See, e.g., Lichter v. United States, 334 U.S. 742, 785-786 (1948) ; Federal Power 
Comm’n v. Hope Natural Gas -Co., 320 U.S. 591, 600-602 (1944); National Broad- 
casting Co. v. United States, 319 U.S. 190, 225-226 (1943) ; Sunshine Anthracite Coal 
Co. v. Adkins, 310 U.S. 381, 397-398 (1940); United States v. Rock Royal Co-op., 
307 U.S. 533, 574-577 (1939). 

52 H.R. Rep. No. 796, 80th Cong., Ist Sess. 2 (1947) ; S. Rep. No. 1461, 84th Cong., 
2d Sess. 11-12 (1956). “Representatives of every country and area participating in 





STABILIZATION OF THE SUGAR INDUSTRY 141 


of changing circumstances, the quotas for the various areas have been 
modified from time to time by Congress in its resolution of the 
competing claims of the various areas. It has been said that the 
“empiric process of legislation” is revealed “at its fairest” by “fre- 
quent reconsideration, intensive study of the consequences ot what 
has been done, readjustment to changing conditions, and safeguard- 
ing the future on the basis of responsible forecasts.” ** The legisla- 
tion for sugar quotas manifests those qualities, and also it is an example 
of legislation in which Congress has resolved, in detail, conflicts of 
major economic and public concern. The specificative provisions in 
the act are so detailed that it has been said that the statute is “one of 
the most complicated pieces of legislation” that Congress “has ever 
been called upon to consider.” © 

The act provides for the administrative agency to apportion among 
the domestic sugar producing areas 4,444,000 short tons, raw value, 
as follows: For the domestic beet sugar area, 1,800,000 short tons, 
raw value; for the mainland cane sugar area, 500,000 short tons, raw 
value; for Hawaii, 1,052,000 short tons, raw value; for Puerto Rico, 
1,080,000 short tons, raw value; and for the Virgin Islands, 12,000 
short tons, raw value.®* In addition to the 4,444,000 short tons, raw 
value, for apportionment among the domestic sugar producing areas, 
there shall be added an amount equal to 55 per centum of the amount 
by which the Secretary’s determination of the requirements of con- 
sumers in the continental United States, for the particular calendar 
year, exceeds 8,350,000 short tons, raw value.** Such additional 


this program have been very active in behalf of the particular area in which they are 
interested.” Statement by the Chairman of the House Agriculture Committee, 101 
Cone. Rec. 12434 (1955). 

53 Ibid. 

54 East New York Bank v. Hahn, 326 U.S. 230, 234-235 (1945). 

55 Statement by the Chairman of the House Agriculture Committee, supra note 52. 


56 The term “raw value” of any quantity of “sugars”—+.e., any grade or type of 
saccharine product derived from sugar cane or sugar beets, which contains sucrose, 
dextrose, or levulose—means, as defined in the act, “its equivalent in terms of 
ordinary commercial raw sugar testing ninety-six sugar degrees by the polariscope, 
determined in accordance with regulations to be issued by the Secretary.” 61 Star. 
922 (1947), 7 U.S.C. §1101(h) (1952). The principal grades and types of sugar and 
liquid sugar shall be translated into terms of raw value as provided in the statutory 
definement. Ibid. The term “raw sugar,” as defined in the act, means “any sugars 
(exclusive of liquid sugar from foreign countries having liquid sugar quotas), whether 
or not principally of crystalline structure, which are to be further refined or improved 
in quality to produce any sugars principally of crystalline structure or liquid sugar.” 
61 Srat. 922 (1947), as amended, 7 U.S.C. §1101(d) (Supp. IV, 1956). See also, 
22 Fep. Rec. 8170 (1957). 

5761 Srat. 924 (1947), as amended, 7 U.S.C. § 1112 (Supp. IV, 1956). 

58 [bid. 
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amount shall be apportioned among and added to the quotas for the 
domestic sugar producing areas as follows: (1) The first 165,000 
short tons, raw value, or any part thereof by which quotas for the 
domestic areas are so increased shall be apportioned 51.5 per centum 
to the domestic beet sugar area and 48.5 per centum to the mainland 
cane sugar area; (2) the next 20,000 short tons, raw value, or any 
part thereof by which such quotas are so increased shall be appor- 
tioned to Puerto Rico; (3) the next 3,000 short tons, raw value, or 
any part thereof by which such quotas are so increased shall be ap- 
portioned to the Virgin Islands; and (4) any additional amount shall 
be apportioned on the basis of the quotas established by the appor- 
tionment of the original 4,444,000 short tons, raw value, as adjusted 
by the authorized additions.” 

The quota for the Republic of the Philippines is specified in the 
statute as 952,000 short tons of sugar. *° The Secretary is required to 
establish quotas for foreign countries other than the Republic of the 
Philippines, as follows: (1) By prorating to Cuba 96 per centum 
and to other foreign countries four per centum of the amount of 
sugar, raw value, by which 8,350,000 short tons, raw value, or such 
lesser amount as determined by the Secretary constitutes the estimated 
requirements in the continental United States exceeds the sum of 
4,444,000 short tons, raw value, and the quota of 952,000 short tons 
of sugar—i.e., 980,000 short tons, raw value—for the Republic of the 
Philippines, and (2) by prorating 45 per centum of the amount of 
sugar, raw value, by which the amount determined to be the estimated 
requirements in the continental United States exceeds 8,350,000 
short tons, raw value, as follows: For Cuba, 29.59 per centum; for 
Peru, 4.33 per centum; for the Dominican Republic, 4.95 per centum; 
for Mexico, 5.10 per centum; for other countries, 1.03 per centum.® 
The proration of 1.03 per centum to foreign countries other than 
Cuba, the Republic of the Philippines, Peru, the Dominican Republic, 
and Mexico is apportioned to such other countries whose average 
entries within the quotas during 1953 and 1954 exceeded 1,000 short 


59 [bid. 

6061 Sra. 924 (1947), as amended, 7 U.S.C. §1112(b) (1952). “On the basis of 
the average polarization of Philippine sugar brought into the continental United States 
during 1955 . . . a quota of 980,000 short tons, raw value, is required to permit the 
entry of the quantity of sugar established as the quota for the Republic of the 
Philippines by section 202 of the act.” 20 Fep. Rec. 9848, 9850 (1955). 

6170 Stat. 218 (1956), 7 U.S.C. §1112(c) (2) (Supp. IV, 1956). 
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tons, raw value, on the basis of the average entries within the quotas 
from each country for the years 1951, 1952, 1953, and 1954. 

The proration of the four per centum previously referred to for 
foreign countries other than Cuba and the Republic of the Philippines 
is apportioned as follows: (1) By assigning to each such foreign 
country whose average entries within the quotas during the years 
1953 and 1954 were less than 1,000 short tons, raw value, a proration 
equal to its average entries within the quotas during 1953 and 1954, 
(2) by assigning to each such foreign country whose average entries 
within the quotas during 1953 and 1954 were not less than 1,000 nor 
more than 2,000 short tons, raw value, a proration of 3,000 short 
tons, raw value, (3) by assigning to each foreign country whose 
average entries within the quotas during 1953 and 1954 were more 
than 2,000 and less than 3,000 short tons, raw value, a proration equal 
to the average entries from each such country within the quotas 
during 1953 and 1954 plus 2,000 short tons, raw value, (4) by as- 
signing to each foreign country whose average entries within the 
quotas during 1953 and 1954 were not less than 3,000 nor more than 
10,000 short tons, raw value, a proration equal to the average entries 
from each such country within the quotas during 1953 and 1954, 
and (5) by prorating the balance of such proration to such foreign 
countries whose average entries within the quotas during 1953 and 
1954 exceeded 10,000 short tons, raw value, on the basis of the 
average entries within the quotas from each such country for the 
years 1951, 1952, 1953, and 1954. 

With respect to Cuba, however, it is provided that notwithstanding 
the other terms of the act relative to the proration of quotas, the 
minimum quota for Cuba, including increases resulting from deficits, 
shall not be less than (1) 28.6 per centum of the amount of sugar 
determined by the Secretary to meet the requirements of consumers 
in the continental United States when such amount is 7,400,000 short 
tons or less, and (2) 2,116,000 short tons when the amount of sugar 
determined by the Secretary to meet the requirements of consumers 
in the continental United States is more than 7,400,000 short tons.“ 
The quotas for domestic sugar producing areas shall be reduced pro 
rata by such amounts as may be required to establish the minimum 
quota for Cuba. 

62 Tbid. 

63 70 Stat. 218-19 (1956), 7 U.S.C. § 1112(c) (3) (Supp. IV, 1956). 


6461 Stat. 924 (1947), 7 U.S.C. §1112(d) (1952). 
65 Ibid. 





144 THE GEORGE WASHINGTON LAW REVIEW 


Whenever a foreign country with a quota or proration thereof of 
more than 10,000 short tons fails to fill the quota or proration by 
more than 10 per centum and at any time during the particular year 
the world price of sugar exceeds the domestic price, the quota or pro- 
ration thereof for such country for subsequent years shall be reduced 
by an amount equal to the amount by which the country failed to 
fill its quota or proration thereof, unless the Secretary finds that such 
failure was due to crop disaster or force majeure or finds that such 
reduction would be contrary to the objectives of the statute. Any 
reduction which is thus effectuated shall be prorated in the same 
manner as deficits are prorated. 


C. Proration of Quota Deficits. 


Adaptability is one of the attributes of the quota system, and pro- 
vision is made in the statute for the proration of quota deficits. The 
Secretary is required to determine, from time to time, whether any 
area will be unable to market the quota for that area.” The de- 
termination by the Secretary is to be arrived at on the basis of the 
current inventories of sugar, the estimated production from the acre- 
age of sugar cane or sugar beets planted, the normal marketings within 
a calendar year of new-crop sugar, and other pertinent factors.® 

The Secretary is required, on the finding by him that an area will 
be unable to market the quota for that area, to revise—within the 
limitations of the act—the quota in accordance with the standards in 
the statute so as to prorate to other specified areas an amount of sugar 
equal to the deficit so determined by the Secretary.” Also if the 
Secretary finds that “any area will be unable to fill its proration of 
any such deficit, he may apportion such unfilled amount on such 
basis and to such areas as he determines is required to fill such deficit” 
subject, however, to the exceptions and limitations in the act.” 


D. Amount of Quota to be Filled by Direct-Consumption Sugar. 


The comprehensive plan relates to the marketing of direct-con- 
sumption sugar as well as raw sugar. The quotas for the sugar pro- 


66 70 Start. 219 (1956), 7 U.S.C. §1112(e) (Supp. IV, 1956). 

67 61 Stat. 925 (1947), as amended, 7 U.S.C. § 1114(a) (Supp. IV, 1956). 

68 Ibid. 

6961 Srat. 925-26 (1947), as amended, 7 U.S.C. §1114(a), (b), and (c) (1952 


and Supp. IV, 1956). The quota for an area is not, however, “reduced by reason 
any determination of a deficit ... .” 61 Srat. 926 (1947), 7 U.S.C. §1114(c) (1952). 


7061 Stat. 925 (1947), as amended, 7 U.S.C. §1114(a) (Supp. IV, 1956). 
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ducing areas—domestic and foreign—limit the amount of sugar that 
may be marketed in any form from each area of supply." However, 
the general quotas for the principal off-shore areas, both domestic 
and foreign, are qualified by the statutory provisions which limit to 
a portion of each quota the amount that may be filled in the form 
of direct-consumption sugar.” The balance of each quota must be 
filled with raw sugar which is then refined by the refiners on the 
mainland before being sold to consumers. 

The purpose of the statutory limitation with respect to the amount 
of the quota to be filled by refined or direct-consumption sugar is 
to distribute among the mainland refiners and the off-shore refiners 
the opportunity to refine the limited quantity of sugar permitted to 
be marketed under the general quotas.”* The need for this limitation 
arises, primarily, as a result of the impact of the general quotas and 
exemplifies the fact that market controls, while ameliorating the effect 
of disorderly marketing, may serve as the originant of additional 
problems. “It is a commonplace that reforms may bring in their 
train new difficulties” the prevention or mitigation of which “be- 
comes a proper legislative concern.” 

The quota system, limiting the total quantity of sugar that may be 
marketed from the various areas of supply, necessarily limits the raw 
sugar supplies available to refiners located on the mainland. To the 
extent the raw sugar is refined before it is marketed in the continental 
United States, the problem of the mainland refiners is intensified. 
Refiners in off-shore areas customarily market sugar at lower prices 
than the mainland refiners.> The mainland refiners obtain most of 

7161 Strat. 928 (1947), 7 U.S.C. §1119(a), (b), (c), and (d) (1952). 

7261 Stat. 927-28 (1947), as amended, 7 U.S.C. § 1117 (1952 and Supp. IV, 1956). 
Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 606-607 (1950). 
There is no intermediate raw sugar stage in the processing of sugar beets. Sugar beets 
are processed directly into refined sugar, and the sugar is marketed only in that form. 
“Most sugar from cane goes through two stages of processing to produce the refined 
sugar commonly used in American households. The first process, that of extracting, 
boiling, and otherwise processing the cane juice, is conducted in the producing area 
in raw cane-sugar mills. The products obtained are raw sugar, usually in crystalline 
form, and various by-products such as blackstrap molasses and bagasse. . . . Most of 
the cane sugar brought into this country from offshore areas, both foreign and 
domestic, is in the raw form. It is put through the second process—the refining 
process—in refineries, most of which are located in large port cities. . . . In contrast 
to cane sugar, refined sugar from beets goes through the entire process in a single 
plant.” U.S. Dep’t or AGRICULTURE, INFORMATION BULLETIN No. 111, THE UNITED 
STATES SuGAR ProcraM 1-2 (1953). 

783 Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 606-607, 
615-616 (1950). 

74 Td. at 616. 


7 Unitep STATES TARIFF CoMMISSION, REPort No. 73 at 106 (2d series, 1933) ; 
Hearings on H.R. 5326 Before the Special Subcommittee of the House Committee on 
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their raw sugar supplies from the off-shore areas, and if the full 
amounts of the quotas for off-shore areas could be imported in re- 
fined form the mainland refiners would lose to the off-shore refiners 
their major sources of supply of raw sugar. In order to meet the 
problem thus created the statute limits the portions of the quotas for 
the off-shore areas that may be filled with sugar that is not to be 
further refined on the mainland, i.e., direct-consumption sugar. The 
statutory provisions thus assure a division of the restricted raw sugar 
supplies between the mainland and off-shore refiners. 

The congressional purpose to regulate the marketing of all sugar, 
in the interest of consumers and of the entire sugar industry, is mani- 
fested by the express provisions of the statute and by the legislative 
history. The act refers to the purpose to provide a supply of sugar 
that “will be consumed at prices that will not be excessive to con- 
sumers and which will fairly and equitably maintain and protect the 
welfare of the domestic sugar industry.” Regulation of the market- 
ing of refined sugar from off-shore areas has been an integral part of 
the program since its inception in the Jones-Costigan Act of 1934. 
The legislative history of the Sugar Act of 1948 shows that its pri- 
mary objective is the “stabilization of the sugar producing, refining, 
and importing industries.” ** Congress has deliberately adopted a 
comprehensive scheme which recognizes the position of the refiners 
as an essential part of the domestic sugar industry, and the regulatory 
program deals with their problems as well as with the problems of 
producers and consumers. 


Bhs 204 might of course have limited its intervention to the raw 
market, trusting that thereby stability in the refined sugar 
cate would be produced. Congress thought otherwise; it evi- 
dently felt that competition among refiners for a legally limited 
supply of raw sugar, in a period of overexpanded refining capacity, 
ought not to be left at large.” 


Congress has established specific limitations with respect to 
the amount of the quota for each off-shore area which may be filled 


Agriculture, 75th Cong., Ist Sess. 111 Sad de Willett and Gray, 24 WEEKLY Statis- 
TICAL SUGAR TRADE JOURNAL 242 (1957). 


76 U.S. Dep’ or Aqmacuzuan, StatisticAL BuLLETIN No. 214, SuGar STAatistics 
anpD Data 43-45 (1957). 


77 61 Strat. 924 (1947), as amended, 7 U.S.C. § 1111 (Supp. IV, 1956). 
78 H.R. Rep. No. 796, 80th Cong., Ist Sess. 1 (1947). 
79 Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 615 (1950). 
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by direct-consumption sugar. It was provided in the Jones-Costigan 
Act of 1934 that the quota for direct-consumption sugar, for each 
domestic off-shore area, was to be the largest amount shipped to the 
mainland from the respective area in any one of the three preceding 
years.” “By the Sugar Acts of 1937 and 1948, Congress embedded 
this amount in legislation.” ** 


E. Quotas for Liquid Sugar. 


Quotas for liquid sugar for certain foreign countries are established 
by the statute, and the amount of each quota is specified in the act.” 
The term “liquid sugar” is defined in the act,®* and the quotas for 
this product are expressed in “wine gallons of 72 per centum total 
sugar content.” * 

The liquid sugar quotas provided for by the act are 7,970,558 
gallons for Cuba; 830,894 gallons for the Dominican Republic; 300,- 
000 gallons for the British West Indies, and none for other foreign 
countries.** 


IV. ALLOTMENTs OF Quoras OR PRORATIONS 


“All the details for the control of a commodity like sugar could 
not, of course, be legislatively predetermined.” ** ‘The quotas for 
each area, including the amount of each quota which can be filled by 
direct-consumption sugar, are established in the statute, but the allot- 
ment of a quota or proration for an area to the persons who market 
or import sugar or liquid sugar is left to administrative action by the 
Secretary. 


Congress could not itself, as a practical matter, allot the area 
quotas among individual marketers. The details on which fair 
judgment must be based are too shifting and judgment upon them 


80 c. 263, §4, 48 Strat. 672 (1934). 

81 Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 607 (1950). 

8261 Star. 928 (1947), 7 U.S.C. § 1118 (1952). 

83 The term “liquid sugar” means “any sugars (exclusive of sirup of cane juice 
produced from sugarcane grown in continental United States) which are principally 
not of crystalline structure and which contain, or which are to be used for the pro- 
duction of any sugars principally not of crystalline structure which contain, soluble 
nonsugar solids (excluding any foreign substances that may have been added or de- 
veloped in the product) equal to 6 per centum or less of the total soluble solids.” 
61 Strat. 922 (1947), 7 USC. § 1101 (£) (1952). See also, 22 Fep. Rec. 8170 (1957). 


84 65 Strat. 319 (1951), 7 U.S.C. § 1118 (1952). 
85 [bid. 
86 Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 607 (1950). 
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calls for too specialized understanding to make direct congressional 
determination feasible. Almost inescapably the function of allotting 
the area quotas among individual marketers becomes an administra- 
tive function... .87 


The Secretary is authorized to make allotments of the quota or 
proration for any area by allotting to persons who market or import 
sugar or liquid sugar, for such periods as may be designated by the 
Secretary, the quantities of sugar or liquid sugar which each such 
person may market in the continental United States, the territory 
of Hawaii, or Puerto Rico, or may import or bring into the con- 
tinental United States for consumption therein.** Any such allotment 
may be made by the Secretary only if he finds that the allotment is 
necessary (1) to assure an orderly and adequate flow of sugar or 
liquid sugar in the channels of interstate or foreign commerce, (2) to 
prevent disorderly marketing or importation of sugar or liquid sugar, 
(3) to maintain a continuous and stable supply of sugar or liquid 
sugar, or (4) to afford all interested persons an equitable opportunity 
to market sugar or liquid sugar within the area’s quota. Also the 
allotment may be made by the Secretary only after he has held a 
public hearing—pursuant to notice thereof—with respect to the pro- 
posed allotment of the quota.®* 

An allotment by the Secretary shall be made in such manner and in 
such amounts as to provide a fair, efficient, and equitable distribution 
of the quota or proration thereof, by taking into consideration the 
processings of sugar or liquid sugar from sugar beets or sugar cane to 
which proportionate shares pertained, as provided in the act; the past 
marketings or importations of each such person; and the ability of 
such person to market or import that portion of such quota or prora- 
tion thereof allotted to him. The Secretary may also take into 


87 Id. at 610. 


8870 Strat. 219 (1956), 7 U.S.C. §1115(a) (Supp. IV, 1956). “Allotment orders 
currently are in effect for the marketing of the beet-sugar and mainland cane-sugar 
quotas. . . . In most years the Puerto Rican quota also is allotted. Hawaiian sugar 
is marketed by a Capper-Volstead Cooperative. Virgin Islands sugar is marketed 
by a Government corporation. Consequently, no marketing allotment orders have 
been necessary in these two offshore areas. The Department has never undertaken 
to allot quotas for imports from foreign countries.” Subcommittee on Foreign Trade 
Policy of the House Committee on Ways and Means, Foreign Trade Policy, 688-689 
(1957), statement in an exhibit attached to the letter of September 6, 1957, by the 
Assistant Secretary of Agriculture. The complexities in the allotment of a quota are, 
e.g., revealed in the allotments of the sugar quotas for the domestic sugar beet area 
in 1957 and the mainland cane sugar area in 1957. 22 Fep. Rec. 3700, 4597 (1957). 


89 70 Stat. 217 (1956), 7 U.S.C. §1115(a) (Supp. IV, 1956). 
90 [bid. 
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consideration, in making any such allotments, and make due allow- 
ance for the adverse effect of drought, storm, flood, freeze, disease, 
insects, or other similar abnormal and uncontrollable conditions 
seriously and broadly affecting any general area served by the fac- 
tory or factories of such person.” 


The statutable standards to be followed in allocating a quota to 
individual marketers allow “wide areas of judgment and therefore of 
discretion.” * The act does not provide what weight should be given 
to each factor or, for that matter, whether in a particular situation 
all of the statutory factors must receive a quantitative share in the 
computation.** In this area of administration, the Secretary “could 
not be left at large and yet he could not be rigidly bounded. Either 
extreme would defeat the control system. They could be avoided 
only by laying down standards of such breadth as inevitably to give 
the Secretary leeway for his expert judgment. Its exercise presumes 
a judgment at once comprehensive and conscientious. Accordingly, 
Congress instructed the Secretary to make allotments ‘in such manner 
and in, such amounts as to provide a fair, efficient, and equitable dis- 
tribution’ of the quota.” ®* The standards in the statute “preclude 
abstract or doctrinaire categories. A variety of plans of allotment 
may well conform to the statutory standards. But the choice among 
permissive plans is necessarily the Secretary’s... .”* 


Congress provided, as a guide to the Secretary in formulating a fair 
distribution of allotments, that the Secretary should consider past 
marketings, ability to market, and processings to which proportionate 
shares pertained. Those terms were the subject of consideration, in 
extenso, in Secretary of Agriculture v. Central Roig Refining Co. 
With respect to past marketings, the Court held: 


It was evidently deemed fair that in a controlled market each 
producer should be permitted to retain more or less the share of the 
market which he had acquired in the past. Accordingly, past mar- 
ketings were to be taken into consideration in the Secretary’s al- 
lotments. But the past is relevant ord if it furnishes a representative 
index of the relative positions of different marketers. And there is 


91 Tbid. 

92 Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 611 (1950). 
98 Td. at 612. 

94 Td. at 610-611. 

95 Id. at 614. 

96 338 U.S. 604, 611-613 (1950). 
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no calculus available for determining whether a base period for 
measurement is fairly representative. Whether conditions have been 
so unusual as to make a period unrepresentative is not a matter of 
counting figures but of weighing imponderables. If he is to ex- 
ercise the function of allotting a limited supply among avid con- 
tenders for it, the Secretary cannot escape the necessity of passing 
judgment on their relative competitive positions. For Congress an- 
nounced that one of the main purposes justifying the making of 
allotments is ‘to afford all interested persons an equitable oppor- 
tunity to market sugar’... .* 


The statutory term “ability to market” is also to be admeasured 
by the facts and circumstances of the particular case. It was held in 
the Central Roig case that: 


In directing the Secretary to take into consideration ability to 
market, Congress in effect charged the Secretary with making a 
forecast of the marketers’ capacity to perform in the immediate 
future. Such a forecast no doubt draws heavily on experience, but 
history never quite repeats itself even in the vicissitudes of industry. 
Whether ability to market is most rationally measured by plant 
capacity or by past performance, whether, if the latter, the base 
period should be a year and what year or a group of years and what 
group—these are not questions to be dealt with as statistical prob- 
lems. They require a disinterested, informed judgment based on 
circumstances themselves difficult of prophetic interpretation.®* 


The statutory term “proportionate shares” and the other statutory 
factors are standards of general import. The metes and bounds of 
the statutory provisions are not to be ascertained in the abstract, but 
are to be gauged on the basis of the factual circumstances in a par- 
ticular situation. 


The proper mode of ascertaining ‘processings of sugar . . . to 
which proportionate shares . . . pertained’ is not here in controversy. 
Perhaps this factor too implies choice. But the question common 
to all three standards is whether the Secretary may conclude, after 
due consideration, that in the particular situation before him it is 
not essential that each of the three factors be quantitatively re- 
flected in the final allotment formula. Concededly, § 205(a) em- 
powers the Secretary to attribute different influences to the three 
factors. Obviously one factor may be more influential than another 


97 Jd. at 612. 
98 Jd. at 612-613. 
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in the sense of furnishing a better means of achieving a ‘fair, efficient, 
and equitable distribution.’ But it is not consonant with reason to 
authorize the Secretary to find in the context of the situation before 
him that a criterion has little value and is entitled to no more than 
nominal weight, but to find it unreasonable for him to conclude 
that this factor has no significance and therefore should not be at all 
reflected quantitatively. 

Congress did not predetermine the periods of time to which the 
standards should be related or the respective weights to be accorded 
them. .. .% 


A public hearing is required by the statute whenever the Secretary 
finds that an allotment should be made of the quota or proration for 
a particular area.*° The hearing is for the adduction of the relevant 
evidence on which to make the allotments to the individual marketers 
of sugar. The usual attributes of a formal hearing are reflected in 
the rules of practice and procedure governing the proceeding.*” 

The notice of hearing is published in the Federal Register, and the 
hearing is publicly conducted and the testimony is reported ver- 
batim.’” Each witness is sworn, and all interested persons are per- 
mitted to present oral and documentary evidence, to submit rebuttal 
evidence, and to conduct such cross-examination as may be required 
for a full and true disclosure of the facts. A representative of the 
Department is to submit such data and other information available to 
the Department which is deemed to be relevant and material to the 
subjects and issues involved in the proceeding, and the representative 
of the Department shall, unless he states that such would be imprac- 
tical, unnecessary, or contrary to the public interest, also present a 
proposed method or methods of allotment, together with a statement 
of the facts and reasons in support of the proposal.*™ 

Briefs, proposed findings, and conclusions may be submitted sub- 
sequent to the hearing.’® As soon as practicable following the termi- 
nation of the period allowed for the filing of briefs, proposed find- 
ings, and conclusions, a recommended decision is issued by the Ad- 


99 Jd. at 613. 

100 Supra note 89. 

1017 C.F.R. § 801.1-801.20 (Supp. 1956). The requirements of §§7 and 8 of the 
Administrative Procedure Act, supra note 47, are reflected in the procedural rules 
relative to the allotment of sugar quotas or prorations. 


1027 C.F.R. §§ 801.5(1), 801.9(d) (1) (Supp. 1956). 
108 Jd. § 801.9(d). 

104 Jd. § 801.9(c) (2). 

105 Jd. § 801.10(b). 





152 THE GEORGE WASHINGTON LAW REVIEW 


ministrator.% The Administrator’s recommended decision shall in- 
clude (1) a preliminary statement with respect to the history of the 
proceeding, including a brief explanation of the material issues of 
fact, law, or discretion presented on the record, and proposed findings 
and conclusions with respect to the issues as well as the reasons or 
basis for the proposed findings and conclusions; (2) a ruling upon 
each finding or conclusion proposed by interested persons; and 
(3) an appropriate proposed determination or regulation." Excep- 
tions may be filed to the recommended decision.°° The recom- 
mended decision may, however, be omitted if the Secretary finds on 
the basis of the record that due and timely execution of his functions 
imperatively and unavoidably requires the omission of the recom- 
mended decision.’ 

The Secretary’s decision, arrived at after due consideration of the 
entire record in the proceeding, “shall be based upon and made in 
accordance with reliable, probative, and substantial evidence ad- 
duced at the hearing, and shall include (a) a statement of his findings 
and conclusions, as well as the reasons or basis therefor, upon all the 
material issues of fact, law, or discretion presented on the record; 
(b) a ruling upon each proposed finding and proposed conclusion 
not previously ruled upon in the record; (c) a ruling upon each 
exception filed by interested persons; and (d) a final determination 
or regulation.” *”° 


V. Jupicia, Review oF THE ALLOTMENTS OF THE QUOTAS OR 
PRORATIONS 


It is for Congress to determine how the rights which it creates shall 
be enforced," and jurisdiction is vested in the United States Court of 
Appeals for the District of Columbia to review the administrative 
allotments of the quotas or prorations."* The Sugar Act of 1948 


106 Jd. § 801.13(a). 

107 Jd, § 801.13(b). 

108 Jd. § 801.13(c). 

109 Jd. § 801.13(d). 

1107 C.F.R. § 801.15 (Supp. 1956). With respect to administrative findings of 
fact, it has been held that the failure of an agency to list the findings in numerical 
order is not reversible error if the findings are sufficiently clear to show the facts 
found. Baltimore & O. R. Co. v. United States, 201 F.2d 795, 798 (3d Cir. 1953). 

111 Switchmen’s Union of North America v. National Mediation Board, 320 U.S. 297, 
= pewse Mario Mercado E Hijos v. Benson, 231 F.2d 251, 252-253 (D.C. Cir. 
1956). 

1126] Strat. 926 (1947), 7 U.S.C. §1115(b)-(f) (1952). The congressional au- 
thorization for judicial review by the Court of Appeals is similar, in some respects, to 
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defines those persons who have standing to maintain judicial review 
of administrative action. An application for judicial review may be 
filed—within 20 days after the effective date of the administrative 
decision which is the subject of the petition for review—by (1) “any 
applicant for an allotment whose application” was denied, or (2) “an 
person aggrieved by reason of any decision of the Secretary granting 
or revising any allotment to him.”’* Any person who would be 
aggrieved or whose interest would be adversely affected by the re- 
versal or modification of the administrative action complained of 
may intervene and participate in the proceeding on judicial review.’ 

The record on judicial review is the record of the proceeding be- 
fore the administrative agency.’ Judicial review is limited to “ques- 
tions of law” and the “findings of fact by the Secretary, if supported 
by substantial evidence, shall be conclusive unless it shall clearly 
appear that the findings of the Secretary are arbitrary and capri- 
cious.” ""* The courts, on judicial review, are not to substitute their 
judgment for that of the Secretary, and the administrative findings 
are not to be set aside unless they are baseless or arbitrary.” It is 
not for the courts to reject the Secretary’s allotment of a quota un- 
less “his judgment is not one that a fair minded tribunal with special- 
ized knowledge could have reached.” ** 

The issues in the administrative proceeding may, if prejudicial error 
is disclosed," be resolved on judicial review. A failure, however, 




















































the so-called Hobbs Act, 64 Start. 1129-1132 (1950), 5 U.S.C. §§ 1031-1041 (1952), 
which provides for judicial review of administrative action under certain regulatory 
statutes. Judicial review of the allotments of sugar quotas or prorations is limited, 
however, to review in the Unitéd States Court of Appeals for the District of Columbia 
and then, on petition for certiorari, in the Supreme Court of the United States, whereas 
under the Hobbs Act the petition for judicial review may be filed “in the judicial 
circuit wherein is the residence of the party or any of the parties filing the petition for 
review, or wherein such party or any of such parties has its principal office, or in the 
United States Court of Appeals for the District of Columbia,” 64 Star. 1130 (1950), 
5 U.S.C. § 1033 (1952), and then, on petition for certiorari, in the Supreme Court. 

11361 Strat. 926 (1947), 7 U.S.C. §1115(b)-(c) (1952). A person who alleges 
that he is adversely affected by administrative action must show that the administra- 
tive action complained of invades a legal right of such person. United Milk Pro- 
ducers of New Jersey v. Benson, 225 F.2d 527, 529 (D.C. Cir. 1955); Benson v. 
Schofield, 236 F.2d 719, 722-723 (D.C. Cir. 1956), cert. denied, 352 U.S. 976 (1957). 

114 6] Start. 926 (1947), 7 U.S.C. §1115(d) (1952). 

115 Jd. § 1115(c). 

116 Jd. § 1115(e). 


117 Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 614 (1950). 
118 [bid. 


119 Only prejudicial error in an administrative proceeding is reversible error. 
United States v. Pierce Auto Freight Lines Inc., 327 U.S. 515, 530 (1946) ; Philadel- 
phia Co. v. SEC, 177 F.2d 720, 725 (D.C. Cir. 1949) ; Union Starch & Refining Co. v. 
NLRB, 186 F.2d 1008, 1013 (7th Cir. 1951), cert: denied, 342 U.S. 815 (1951). 
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to present an issue in the administrative proceeding precludes the pre- 
sentation of the issue on judicial review.° “A reviewing court 
usurps the agency’s function when it sets aside the administrative 
determination upon a ground not theretofore presented and deprives 
the agency of an opportunity to consider the matter, make its ruling, 
and state the reasons for its action.” *** 

In an administrative proceeding a constitutional issue may be pre- 
sented and, on judicial review, the issue may be resolved.** Con- 
stitutional issues were decided in Secretary of Agriculture v. Central 
Roig Refining Co.,** with respect to the Secretary’s allotment of 
the Puerto Rican quota for direct-consumption sugar, and the con- 
stitutional issues were originally presented in the administrative pro- 
ceeding.* It was held, in the Central Roig case, that there is no re- 
quirement of geographic uniformity under the commerce clause of 
the Constitution, that a legislative policy may be established so as to 
give due regard to the varying and fluctuating interests of different 
regions, and that there is no discrimination of such an injurious 
character, in the statutory provisions with respect to the quota lim- 
itations for direct-consumption sugar from Puerto Rico, as to im- 
pinge on the due process clause in the Fifth Amendment. The 


120 United States v. Tucker Truck Lines, 344 U.S. 33, 37 (1952) ; Unemployment 
Compensation Comm’n of Alaska v. Aragon, 329 U.S. 143, 155 (1946) ; United States 
v. Northern Pacific Ry., 288 U.S. 490, 494 (1933) ; Vajtauer v. Comm’r of Immigra- 
tion, 273 U.S. 103, 113 (1927) ; Spiller v. Atchison, T. & S. F. Ry. Co., 253 U.S. 117, 
130-131 (1920). 


121 Unemployment Compensation Comm’n of Alaska v. Aragon, 329 U.S. 143, 155 
1946). 


122 Allen v. Grand Cent. Aircraft Co., 347 U.S. 535, 553 (1954); Franklin v. 
Jonco Aircraft Corp., 346 U.S. 868 (1953), reversing Jonco Aircraft Corporation v. 
oe 114 F. Supp. 392 (N.D. Tex. 1953) ; United States v. Capital Transit Co., 

338 U.S. 286, 291 (1949); Oklahoma v. United States Civil Service Comm'n, 330 
U.S. 127, 140-142 (1947) ; Anniston Mfg. Co. v. Davis, 301 U.S. 337, 345-346 (1982); ; 
Miller v. United States, "242 F.2d 392, 395 (6th Cir. 1957), cert. denied, 26 U.S 
WeEeK 3117 (U.S. Oct. 15, 1957) (No. 297). 


128 338 U.S. 604, 614-619 (1950). 


124 Transcript of Record, p. 177, Secretary of Agriculture v. Central Roig Refining 
Co., 338 U.S. 604 (1950). 


125 Secretary of Agriculture v. Central Roig Refining Co. Jd. at 614-619. “There 
is no requirement of uniformity in connection with the commerce power.” Currin v. 
Wallace, 306 U.S. 1, 14 (1939). “Congress may choose the commodities and places 
to which its regulation shall apply. . . ,” and it may “consider and weigh relative situa- 
tions and needs.” Jbid. It has been familiar doctrine since McCulloch v. Maryland, 
17 U.S. (4 Wheat.) 316, 423 (1819), that if a statutory provision is not prohibited by 
the Constitution “to undertake here to inquire into the degree of its necessity, would be 
to pass the line which circumscribes the judicial department, and to tread on legislative 
ground. This court disclaims all pretentions to such a power.” See also, Oklahoma 
v. Atkinson Co., 313 U.S. 508, 527 (1941); Arizona v. California, 283 U.S. 423, 456 
(1931) ; Everard’s Breweries v. Day, 265 U.S. 545, 559 (1924) ; Northern Securities 
Co. v. United States, 193 U.S. 197, 350 (1904). 
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fact that a particular regulation “may demonstrably be disadvanta- 
geous to certain areas or persons” is not enough to constitute a 
violation of the due process clause.’** 


VI. Proureirep Acts, PENALTIES, AND ENFORCEMENT ACTIONS 


The statute enumerates the acts which are prohibited, and it pre- 
scribes the civil penalties for violations.” The marketing or im- 
porting of sugar or liquid sugar beyond the limitation of a relevant 
quota is prohibited. A person who violates the act is subject to a 
civil penalty, payable to the United States, in a sum equal to three 
times the market value, at the time of the violation, of the quantity 
of sugar or liquid sugar involved in the violation.’* A person who 
subjects sugar imported as raw sugar, which subsequently is de- 
termined to be of direct-consumption quality, to further processing 
or refining is also subject to a civil penalty, i.e., the forfeiture of a 
sum equal to 1¢ per pound for each pound, raw value, of such sugar 
in excess of that part of the direct-consumption portion of the appli- 
cable quota or proration or allotment remaining unfilled at the time 
such sugar is determined to be of direct-consumption quality.” Ad- 
ditional penalties are prescribed with respect to the violation of an 
order or regulation of the Secretary or the wilful failure to submit 
information required by the Secretary or the wilful submission of 
any false information to the Secretary.” 


The district courts of the United States are vested with jurisdiction 
specifically to enforce the provisions of the act or the provisions of 


126 Secretary of Agriculture v. Central Roig Refining Co., supra note 124, at 618. 
It has been “pointed out many times that the exercise of the "federal commerce power 
is not dependent on its maintenance of the economic status quo; the Fifth Amendment 
is no protection against a congressional scheme of business regulation otherwise valid, 
merely because it disturbs the profitability or methods” of the person or business 
concern affected. American Trucking Ass’ns v. United States, 344 U.S. 298, i fn. 
20 (1953). The fact that a marketing allotment for sugar is denied does not give 
to an infirmity under the Constitution. Gay Union Corporation v. Wallace, 112 F2d 
192, 200 (D.C. Cir.), cert. denied, 310 U.S. 647 (1940). 

12761 Stat. 928 (1947), as amended, 7 U.S.C. §§ 1119, 1153(a), 1155, 1156, and 1157 
(1952 and Supp. IV, 1956). 

12870 Strat. 220 (1956), 7 U.S.C. §1155(a) (Supp. IV, 1956). 

129 Jd. §1155(b). A civil penalty under the statute is to be collected in a civil 
action for a money judgment. See Miller v. United States, 242 F.2d 392, 393-395 (6th 
Cir. 1957), cert. denied, 26 U.S.L. Weex 3117 (U.S. Oct. 15, 1957) (No. 297), and 
United States v. Stangland, 242 F.2d 843, 846-847 (7th Cir. 1957), involving suits for 
civil penalties under the provisions in the Agricultural Adjustment Act of 1938. 

180 6] Srar. 932, 933 (1947), 7 U.S.C. §§ 1153(a) and 1156 (1952). 
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any order or regulation issued pursuant to the act.’** The district 
courts have jurisdiction to enforce and to prevent and restrain any 
person from violating the act or an order or regulation in effect 
pursuant to the act.** The remedies provided by the act are in ad- 
dition to any other remedies or penalties provided for by law.** 


VII. Assurinc A Farr Division oF THE BENEFITS OF THE PROGRAM 


One of the purposes of this legislation is to insure that domestic 
producers and workers in the sugar cane and sugar beet fields receive 
a fair share of the returns from sugar. The production of sugar needed 
to fill the quota for each area is divided among the farms in that area, 
and the “proportionate share” of each farm may be expressed in 
acres, tons of sugar beets or sugar cane, or in tons of sugar.™ 
Proportionate shares are established, with respect to a farm, on the 
basis of past production and of ability to produce.’** Special pro- 
visions apply with respect to new producers and small producers." 

Producers who have not exceeded their proportionate shares are 
entitled to receive certain payments subject to their compliance with 
certain other conditions. To be eligible for these payments a pro- 
ducer must refrain from using child labor, must pay fair and reason- 
able wages and, if he is also a processor who processes sugar beets or 
sugar cane grown by other producers, he must pay a fair and reason- 
able price to the other producers for their sugar beets or sugar cane.** 


1316] Strat. 932 (1947), 7 U.S.C. 1154 (1952). Under similar statutory language, 
it has been held that an enforcement action, for an injunction, may be brought “in 
the name of the United States by the United States Attorney,” and the Secretary of 
Agriculture is not a necessary party. Shafer v. United States, 229 F.2d 124, 130 
(4th Cir.), cert. denied, 351 U.S. 931 (1956). The United States “is not bound to 
conform with the requirements of private litigation when it seeks the aid of the 
courts to give effect to the policy of Congress as manifested in a statute. It is a 
familiar doctrine that an injunction is an appropriate means for the enforcement of an 
Act of Congress where it is in the public interest.” Jd. at 128. 

132 Supra note 131. 

133 [bid. 

1346] Strat. 929, 930 (1947), as amended, 7 U.S.C. §§1131(b), 1132 (1952 and 
Supp. IV, 1956). 

135 [bid. 

136 Jbid. 

187 6] Stat. 929 (1947), as amended, 7 U.S.C. § 1131 (1952 and Supp. IV, 1956). 
“The base rate of payment is 80 cents per 100 pounds of commercially recoverable 
sugar. This rate is scaled down for farms which produce in excess of 350 tons of 
sugar and declines to a minimum of 30 cents per 100 pounds on that portion of the 
farm’s total production in excess of 30,000 tons.” Subcommittee on Foreign Trade 
Policy of the House Committee on Ways and Means, Foreign Trade Policy 689 
(1957), statement included as an exhibit to the letter of September 6, 1957, by the 
Assistant Secretary of Agriculture. The conditional payments and the crop insurance 
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The statutory provisions for fair and reasonable wages and rates or 
prices are terms of broad scope, and their application is dependent on 
the factual circumstances in each situation.** The fair and reasonable 
wages and prices are determined by the Secretary. 

A determination as to fair and reasonable prices and wages, for the 
purpose of a conditional payment, is made by the Secretary “after 
investigation and due notice and opportunity for public hearing,”**° 
although there is no provision in the act for the determination to be 
based solely on the data received at the public hearing. It is provided 
in the procedural rules that the notice of hearing shall be published 
in the Federal Register,’** and that all interested persons shall have a 
reasonable opportunity to submit relevant evidence at the hearing.’ 
Subsequent to the hearing, written arguments may be submitted, but 
the arguments must be based on the evidence adduced at the hear- 
ing.‘** The Secretary’s determination is published in the Federal 
Register.*** 


The Secretary’s determination is final and conclusive with respect 
to the facts constituting the basis for a payment or the amount of 
payment.**® The Sugar Act expressly subjects allotments of quotas 


payments have been substantially less, in total amount, than the collections of excise 
taxes on sugar manufactured in the United States and import taxes on the importation 
of direct-consumption sugar since 1934. J bid. In addition to the conditional payments, 
limited benefits in the form of crop insurance are provided, under specified circum- 
stances, for crop deficiency and abandonment of planted acreage caused by drought, 
flood, or certain other unusual circumstances. 61 Stat. 930 (1947), 7 U. ef C. § 1133 
(1952). 

138 “Statutory reasonableness is an abstract quality represented by an area rather 
than a pinpoint. It allows a substantial spread between what is unreasonable because 
too low and what is unreasonable because too high.” Montana-Dakota Utilities Co. v. 
Northwestern Public Service Co., 341 U.S. 246, 251 (1951). “Questions of reason- 
ableness are necessarily questions of relation and degree . . .,” and the ultimate decision, 
in a case involving the application of a statutory standard of reasonableness, is to be 
arrived at on the basis of a closé scrutiny of the facts. Sugar Institute v. United 
States, 297 U.S. 553, 600 (1936). 

139 61 Stat. 929 (1947), 7 U.S.C. § 1131 (1952). 


1406] Strat. 930 (1947), 7 U.S.C. 1131(c) (1952). The Secretary has broad au- 
thority to obtain from all persons engaged in manufacturing, marketing, or transpor- 
tation, or industrial use of sugar or liquid sugar information which he “deems neces- 
sary to enable him to administer the provisions of this Act.” 61 Stat. 933 (1947), 
7 U.S.C. § 1156 (1952). 

1417 C.F.R. § 802.3 (1955). 

142 Td. § 802.5(d). 

143 Jd. § 802.5(f). 

144 Td. § 802.6(c). See 21 Fep. Rec. 333 (1956) ; 21 Fep. Rec. 1796 (1956). 

1456] Stat. 932 (1947), 7 U.S.C. §1136 (1952). The statutory provision in the 
Sugar Act is similar to that in 56 Stat. 372 (1942), 7 U.S.C. §217a (1952) to the 
effect that (1) the Secretary’ s decision shall be final with respect to his determination 
as to which applicant is best qualified to perform brand inspection at a posted stock- 
yard, under the Packers and Stockyards Act, and (2) the Secretary’s order onee- 
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to judicial review, but judicial review of administrative action is not 
otherwise provided for. “This contrast goes far to show that Con- 
gress did not intend” for judicial review to be available with regard 
to administrative determinations as to conditional payments, and that 
conclusion is confirmed by express statutory language.“ “An ad- 
ministrative rejection of an alleged claim against the United States is 
conclusive when Congress has chosen to make it conclusive.” * 
The courts are, therefore, without jurisdiction in this respect.’** 


VIII. Conctusions 


The pattern of administration is well defined by the practice and 
procedure established by the administrative agency. The methods 
adopted for rule-making, in the area in which authority is deputed 
to the Secretary, follow the customary channels, depending on 
whether it is formal or informal rule-making. 

The complexities of the sugar industry and the variability of the 
needs of the Nation make the establishment of marketing quotas for 
sugar an undertaking of pronounced difficulty. The sugar industry, 
however, has actively participated in the review of the program, 
from time to time, by Congress, and the efforts by the industry have 
been conducive to the resolution of the difficulties and conflicting 
claims in the establishment and administration of the program. 

The various interests to be served by the quota system are of wide 
range, including the interests of consumers in the continental United 
States. The program “is widely recognized as successful farm legis- 
lation,” **° it “has brought stability to a commodity which was 
notable for erratic price, production, and marketing behavior in the 


ing or revoking any such authorization and registration shall not be subject to re- 
view. Also see, California Lima Bean Growers Ass’n v. Bowles, 150 F.2d 964, 968 
(Emerg. C.A., 1945), in which it was held that, under the statute there involved, 
the Secretary’s determination of the parity price for an agricultural commodity is not 
subject to judicial review. 

146 Mario Mercado E Hijos v. Benson, 231 F.2d 251, 252 (D.C. Cir. 1956). The 
statutory language precludes judicial review “not only of the Secretary’s finding, but 
of the hearing which led to it.” Ibid. 

147 Td. at 253. 

148 bid. 

149 Statement of the Under Secretary of Agriculture on June 23, 1955, at the 
Hearings before the House Committee on Agriculture, 84th Cong., Ist Sess., 46 
(1955). 
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years before quota legislation,” *° and the administrative agency has 
been commended for its work in the achievement of the legislative 
goal.*** 


180 [bid. 

151 See Statement by the Chairman of the House Agriculture Committee, 101 Conc. 
Rec. A5760 (1955), and Hearings before the House Committee on Agriculture, 84th 
Cong., Ist Sess. 2 (1955). 











THE PACKERS AND STOCKYARDS ACT, 1921 


Thomas J]. Flavin* 


I. INTRODUCTION 


Current legislative proposals to transfer the regulation of the trade 
practices of meatpackers in whole or in part from the Secretary of 
Agriculture to the Federal Trade Commission have brought the 
Packers and Stockyards Act’ to renewed public attention.” 

The act constitutes one of the early major entries of the Federal 
Government into the regulation of private industry and is antedated 
in this respect only by the establishment of the Interstate Commerce 
Commission in 1887 and of the Federal Trade Commission in 1914. 
For years prior to the enactment of the act in 1921, the largest meat- 
packing companies had been charged with conspiring to control the 
purchases of livestock, the preparation of meat and meat products 
and the distribution thereof in this country and abroad. In 1917 
President Wilson directed the Federal Trade Commission to investi- 
gate the facts relating to the meatpacking industry and the Commis- 
sion issued a report in July 1918 which concluded that the “Big 
Five” (Swift, Armour, Cudahy, Wilson and Morris) controlled the 
market in which they bought their supplies and the market in which 
they sold their products and were reaching for mastery of the trade 
in meat substitutes such as cheese, eggs, etc., as well. The report 
pointed out that the monopolistic position of the “Big Five” was 
based primarily upon their ownership or control of stockyards and 
essential facilities for the distribution of perishable foods and that 
control of stockyards carried with it dominance over commission 
firms, dealers, cattle-loan banks, trade publications, etc.* 
herein are those of the author personally and do not necessarily coincide with those of 
the United States Department of Agriculture. 

1 42 Stat. 159 (1921), as amended, 7 U.S.C. § § 181-229 (1952). 

2S. 1356, 85th Cong., Ist Sess. (1957), reported out favorably by the Senate Com- 
mittee on the Judiciary, S. Rep. No. 704, transfers to the Federal Trade Commission 
from the Department of Agriculture jurisdiction over unfair trade practices of meat 
packers in all their activities. H.R. 9020, 85th Cong., Ist Sess. (1957), as reported 
out by the House Committee on Agriculture, H.R. Rep. No. 1048, 85th Cong., Ist 
Sess. (1957), provides for placing in the Secretary of Agriculture jurisdiction over 
the activities of packers relating to livestock, poultry, meat products, livestock prod- 
ucts, etc., and for placing in the Federal Trade Commission jurisdiction over all other 
activities of packers. 

8 The Commission recommended that the Federal Government acquire and operate 


all livestock cars, stockyards, refrigerator cars and such branch houses, cold storage 
plants, warehouses, etc., as might be necessary for the competitive marketing of food 


[ 161] 
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Following issuance of the report, the Department of Justice in- 
stituted an antitrust proceeding against the Big Five which ended in 
a consent decree in 1920 whereby the defendants disposed of their 
interests in stockyards, terminal railroads, market publications, and 
warehouses, and agreed to refrain from engaging in the retail meat 
business and from dealing in a large number of non-meat foods. 

The report also precipitated action by Congress which resulted in 
1921 in the enactment of the Packers and Stockyards Act. As 
finally passed after several years of stormy controversy the act pro- 
vided for its administration by the Secretary of Agriculture, al- 
though at different stages in the legislative process bills on the subject 
had called for administration by a separate commission, for regula- 
tion of the packers by the Federal Trade Commission and of the 
stockyards by the Interstate Commerce Commission. 

The Chairman of the House Committee on Agriculture in report- 
ing out the bill that became the act said: “A careful study of the 
bill, will, I am sure, convince one that it, and existing laws, give the 
Secretary of Agriculture complete inquisitorial, visitorial, supervi- 
sory, and regulatory power over the packers, stockyards and all 
activities connected therewith; that it is a most comprehensive meas- 
ure and extends farther than any previous law in the regulation of 
private business, in time of peace, except possibly the interstate com- 
merce act.” * 

In general outline, the act includes two separate schemes of reg- 
ulation, one for meatpackers contained in Title II, and the other for 
stockyards and the operations thereon provided by Title III. Title I 
contains definitions. Title IV contains general provisions applicable 
to the entire act, including the adoption of provisions of the Federal 
Trade Commission Act relating to reports from those subject to the 
act, investigations and subpoenas. Title IV also maintains intact the 
jurisdiction of the Interstate Commerce Commission,’ but removes 
from the Federal Trade Commission power over matters given to the 
Secretary for administration except that the Secretary is authorized 
to call upon the Federal Trade Commission for investigation and a 
report in any case. Title V of the act was added in 1935 and covers 


products in the principal centers of distribution and consumption. See the Commis- 
sion’s Summary of Report on Meat-Packing Industry, July 3, 1918, pp. 1855-1910, 
Hearings on Meat-Packer Legislation Before the House Committee on Agriculture, 
66th Cong., 2d Sess. (1918). 

4 H.R. Rep. No. 77, 67th Cong., Ist Sess. 2 (1921). 

5 Atchison, Topeka & Santa Fe Ry. Co. v. United States, 295 U.S. 193 (1935). 
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the regulation of live poultry handling in areas designated by the 
Secretary in a manner similar to the regulation of market agencies 
and dealers at posted stockyards. This addition to the act grew 
out of racketeering in the handling of live poultry in urban centers, 
particularly in the New York City area. 

The use of the definition of “commerce” in Title I was novel and 
significant in that in addition to the usual definition of the movement 
of an article from one state to another a transaction with respect to 
an article is defined to be in commerce if the article is part of the 
current of commerce usual in the livestock and meatpacking indus- 
tries whereby livestock or products are sent from one state with the 
expectation that they will end transit in another state including pur- 
chase or sale for slaughter in one state and shipment of the products 
outside the state of slaughter. During the legislative processes lead- 
ing to the promulgation of the act considerable doubt was expressed 
as to the constitutionality of the regulation of transactions at stock- 
yards in the light of prior decisions of the United States Supreme 
Court in such cases as Hopkins v. United States, which apparently 
had ruled that activities of commission firms at stockyards in selling 
livestock were intrastate and beyond the reach of the Sherman Act." 
Congress specifically wrote into the act as the definition of “com- 
merce” the language of the Court’s opinion in Swift and Co. v. 
United States,® to the effect that there was a “current of commerce 
among the States” in the meatpacking industry. The Swift decision 
was what we might now call a major “breakthrough” in the prob- 
lem of governmental authority to supervise and regulate modern 
nationwide business and industry. The statutory definition of “com- 
merce” came up for study by the Supreme Court less than nine 
months after the effective date of the act in the celebrated case of 
Stafford v. Wallace, in which the Court adhered to the view ex- 
pressed in the Swift case and held that activities of market agencies 
on the Chicago stockyard occurred in the “current” of interstate 
commerce and were constitutionally subject to the regulations au- 
thorized by the act. 


II. REGULATION OF PACKERS 


Title II provides for the regulation of packers and prohibits them 


6 171 U.S. 578 (1898). 

7 26 Stat. 209 (1890), 15 U.S.C. § § 1-7 (1952). 
8 196 U.S. 375, 399 (1905). 

® 258 U.S. 495 (1922). 





164 THE GEORGE WASHINGTON LAW REVIEW 


from engaging in or using any unfair, unjustly discriminatory or 
deceptive practice or device in commerce and from engaging in acts 
or conspiracies which would restrain trade, manipulate or control 
prices, or create a monopoly. Provisions are made for the issuance 
of complaints by the Secretary, opportunity for a hearing, findings, 
etc., and for cease and desist orders. Judicial review of findings of 
violation of Title II is had in the United States Court of Appeals 
for the circuit in which the packer has his principal place of busi- 
ness. Violation of a cease and desist order is made punishable by a 
fine or imprisonment, or both. Each day of failure to comply with 
the cease and desist order is made a separate offense. 


A packer is defined in the act as any person engaged in the busi- 
ness of buying livestock in commerce for purposes of slaughter, or of 
manufacturing or preparing meats or livestock or meat products for 
sale or shipment in commerce or of marketing meats, meat food 
products, livestock (nonedible) products, dairy products, poultry, 
poultry products or eggs in commerce, except that no person en- 
gaged in manufacturing or preparing livestock products for ship- 
ment in commerce, or in marketing meats, meat food products, etc., 
in commerce shall be considered a packer unless such person is also 
engaged in the business of buying livestock for slaughter or of pre- 
paring or manufacturing meats or meat food products for sale or 
shipment in commerce or has an interest in either such business or 
there is common stock ownership or control (to the extent of 20 
percent) of the business of manufacturing or preparing livestock 
products or of marketing meat or meat products and the business of 
buying livestock for slaughter or of preparing or manufacturing 
meat or meat products. 


Since section 406(b) of the act removes from the jurisdiction of 
the Federal Trade Commission matters committed in the act to the 
Secretary of Agriculture for administration, the definition of packer 
and the question as to whether the act deprives the Federal Trade 
Commission of jurisdiction over a packer’s trade practices in connec- 
tion with non-meat or non-food lines are current matters of national 
interest. In United Corporation v. Federal Trade Commission,” it 
was held that a corporation which marketed canned meat products 
became a packer under the act and immune from Federal Trade 
Commission jurisdiction when it acquired a 20 percent interest in its 


10 110 F.2d 473 (4th Cir. 1940). 
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two suppliers who were packers under the act. The Federal Trade 
Commission” ruled that Food Fair Stores, Inc., a retail grocery 
chain, is a packer under the act by virtue of slaughtering livestock 
and processing meat for distribution in commerce and that there- 
fore the Federal Trade Commission has no jurisdiction over charges 
of seeking and obtaining discriminatory so-called promotional and 
advertising allowances from suppliers in connection with its retail 
grocery business. The Commission had previously held in In the 
Matter of Armour and Company,’ that claimed false advertising of 
oleomargarine by the respondent-packer was also a matter for con- 
sideration by the Secretary of Agriculture rather than the Commis- 
sion. There are other proceedings pending before the Commission 
involving the same issues. 

The history of formal administrative proceedings against packers 
under Title II of the act is given on pages 248-256 of the record of 
joint hearings on June 5, 6, 7, 14 and July 26, 1957, before subcom- 
mittees of the House Committee on the Judiciary and the House 
Committee on Interstate and Foreign Commerce with respect to a 
number of bills concerning the matter of transferring Title II of the 
act to the Federal Trade Commission for administration. The ad- 


ministrative enforcement of Title II by the Secretary of Agriculture 
over a long period of years has been the subject of extensive hearings 
before the House subcommittees referred to above and also in May 
1957 before the antitrust and monopoly subcommittee of the Senate 
Committee on the Judiciary. 


III. REGULATION OF TRANSACTIONS AT STOCKYARDS 


The major emphasis in the administration of the act is upon Title 
III. Title III makes subject to regulation stockyards conducted as 
public markets which handle livestock in commerce and which ex- 
ceed 20,000 square yards in size exclusive of alleys, runs and pas- 
sageways. Such stockyards are posted as subject to the act by the 
Secretary after investigation or inquiry. 

The act does not require that a stockyard establish any need for 
its existence in the way of obtaining a license or a certificate of pub- 
lic convenience and necessity. Posting of the stockyard makes it 


11 FTC Docket No. 6458 (Sept. 27, 1957). 
12 FTC Docket No. 6409 (March 30, 1956). 
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and the transactions at the stockyard* subject to the supervision 
and control of the Secretary but confers no franchise or charter upon 
the stockyard company. Fundamentally Title III superimposes the 
act’s supervision and control upon an industry which has its own 
rules and regulations such as those of the stockyard company and, 
at terminal stockyards, those of the Livestock Exchange consisting 
of the market agencies at the stockyard and of the Traders Exchange 
made up of the dealers at the stockyard. For example, the regula- 
tions issued by the Secretary under the act are prefaced by the state- 
ment: 


§ 201.4... (a) The regulations in this part shall not prevent the 
legitimate application or enforcement of any valid bylaw, rule or 
regulation, or requirement of any exchange, association, or other 
organization, or any other valid law, rule or regulation, or require- 
ment to which any packer, stockyard owner, market agency, deal- 
er, or licensee shall be subject which is not inconsistent or in con- 
flict with the act and the regulations in this part.™ 


Posted stockyards may be either markets for which the stockyard 
company furnishes the plant and facilities for the sale of livestock 
by market agencies such as is the case at the terminal stockyards in 
Chicago, Illinois, Omaha, Nebraska, Sioux City, lowa, Fort Worth, 
Texas, East St. Louis, Illinois, etc., or auction stockyards at which 
the stockyard operator sells the livestock at auction. In the terminal 
stockyards the livestock is generally sold for the consignor by com- 
mission merchants,”* that is, market agencies which sell the livestock 
on a commission basis. The usual method of sale here is by private 
treaty rather than by auction because the market agency negotiates 
with one prospective purchaser at a time. The stockyard company’s 
charges for yardage and feed and the selling agency’s commission are 
deducted from the proceeds of the sale and the balance remitted to 
the shipper.“* The shippers consign their livestock to a specific 


13 The Secretary has the right to examine books and records of a dealer at a posted 
stockyard which concern his disposition off the stockyard of livestock purchased at 
the posted stockyard. Woerth v. United States, 231 F.2d 822 (8th Cir. 1955). 

149 C.F.R. § 201.4(a) (Supp. 1957). 

15 Farmers have a right to sell their livestock themselves at a stockyard and most 
stockyard tariffs so specify. 

16 Pending legislative proposals would authorize checkoffs from shippers’ proceeds 
of sale to finance the promotion of meat sales. See Hearing on Self-Help Meat Pro- 
motion Program (checkoff) Before the Subcommittee on Livestock and Feed Grains, 
House Committee on Agriculture, April 3, 1957. 
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commission firm for sale or in many cases the shipper may leave to 
the trucker of his livestock the selection of a market agency. The 
buyers at the stockyard are market agencies who buy for their prin- 
cipals upon a commission basis, dealers who buy for their own ac- 
count and for resale, packer-buyers who purchase slaughter live- 
stock for their employers, or farmers who buy livestock for feeding 
or other purposes. 

Once a stockyard is posted under the act all market agencies and 
dealers doing business at the stockyard must be registered with the 
Secretary of Agriculture. This includes employees of packers who 
buy livestock at the stockyard for their employers,’ and persons 
engaged in the business of buying livestock at posted stockyards for 
resale elsewhere.’* In State of Colorado v. United States, the State 
of Colorado was required to register with the Secretary of Agri- 
culture as a market agency supplying a stockyard service, brand in- 
spection, at a posted stockyard. 

The Secretary of Agriculture is given by the act substantially the 
same powers over the rates, regulations and practices at posted stock- 


yards as the Interstate Commerce Commission is given over rail- 
roads.”° 


A. Control of Rates for Stockyard Services. 


Section 306 of the act requires that all rates and charges for stock- 
yard services furnished by a stockyard or market agencies at a posted 
stockyard be publicly posted and filed with the Secretary of Agri- 
culture. The term “stockyard services” is defined by section 301(b) 
of the act to mean “services or facilities furnished at a stockyard 
in connection with the receiving, buying, or selling on a commission 
basis or otherwise, marketing, feeding, watering, holding, delivery, 
shipment, weighing, or handling, in commerce, of livestock.” By 
amendment of the act in 1942,? the Secretary may authorize the 
making of a charge for brand or mark inspection of livestock origi- 
nating in a State where branding or marking livestock to determine 
ownership prevails by custom or by statute, such service and charge 


ee v. United States, 228 F.2d 261 (7th Cir. 1955), cert. denied, 351 U.S. 939 
(1956). 

18 Kelly v. United States, 202 F.2d 838 (10th Cir. 1953). 

19 219 F.2d 474 (10th Cir. 1954). 

20 H.R. Rep. No. 77, 67th Cong., Ist Sess. 10 (1921); Tagg Bros. & Moorhead v. 
United States, 280 U.S. 420, 435 (1930). 

21 56 Srat. 372 (1942), 7 U.S.C. § 217a (1953). 
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to be made by a State agency or livestock association with only one 
organization authorized to do so for each such State. 

Section 306 also provides that no change in schedules of rates 
filed shall be effective except after ten days’ notice to the Secretary 
and to the public unless the Secretary for good cause provides other- 
wise. Whenever the Secretary, either upon his own initiative or as 
the result of a complaint, challenges any new rate or charge or any 
new regulation or practice affecting any rate or charge as violative 
of the act, he may suspend the operation of the schedule filed for a 
period of not more than 60 days pending the outcome of a hearing 
upon the matter. If the hearing is not concluded within the 60 days, 
which is usually the case, the challenged rates may go into effect 
until an order is issued after hearing prescribing otherwise. ‘This 
part of the act of course prohibits deviations from published tariffs, 
rebates, etc., and it also provides civil penalties for violation thereof 
or of regulations or orders of the Secretary thereunder and criminal 
sanctions for any such violations that are wilful. 

In formal rate proceedings, reasonable rates for stockyard services 
by stockyard companies are determined in much the same way as 
rates are arrived at by public utility commissions, that is, by setting 
up a rate base and prescribing a reasonable rate of return upon the 
rate after allowance for costs of operation. Many stockyard com- 
panies, however, engage in activities which are not the furnishing 
of stockyard services but some other kind of service such as trans- 
portation. Property not used and useful for the rendering of stock- 
yard services, such as property devoted to transportation or to live- 
stock show purposes, is not included in the rate base and rates or 
charges are not prescribed for activities that do not involve the fur- 
nishing of stockyard services.”* The validity of the administrative 
methods used in fixing reasonable rates for stockyard companies 
has been upheld in several United States Supreme Court decisions. 
In the St. Josephs Stockyards case* the Court considered the scope 
of judicial review upon the issue of alleged confiscation of property 
by reason of the rates fixed and approved the exercise of independent 


22 See In re St. Louis National Stockyards Co., 2 A.D. 664 (1943). The citation 
is to “Agriculture Decisions” a monthly publication reporting the decisions and orders 
in formal rate and adjudicatory proceedings under the regulatory laws administered 
by the United States Department of Agriculture. 

23 Denver Union Stock Yard Co. v. United States, 304 U.S. 470 (1938) ; St. Josephs 
Stock Yards Co. v. United States, 298 U.S. 38 (1936). 

24 Supra note 23. 
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judgment by the District Court upon the facts in the record made 
before the Secretary. 

Reasonable rates for market agencies present a somewhat unique 
undertaking since there is relatively little investment in these busi- 
nesses and the principal element for consideration is the cost of per- 
forming the services. The method utilized in arriving at reasonable 
rates for market agencies is the building up of the rates from the 
reasonable cost of performing each part of the service such as sales- 
men’s salaries, office expenses, etc. Representative sampling of the 
market agencies is agreed upon, that is, a sample is taken which in- 
cludes large, medium, and small agencies and the costs of each for 
each part of the service are ascertained and a judgment figure of 
reasonable cost for the part of the service is derived from this ex- 
amination. The amount so arrived at plus allowances for profits 
make up the rate. Of course uniform rates are fixed for all market 
agencies at a stockyard.”° 

While the techniques for determining reasonable rates for market 
agencies survived the scrutiny of the United States Supreme Court,” 
the hearing procedures gave birth to the landmark Morgan decisions 
of the United States Supreme Court in the field of administrative 
law. In the first Morgan case,” attacking the rates ordered by the 
Secretary for the market agencies at the Kansas City Stockyards, the 
District Court had stricken from the complaint allegations that the 
market agencies had not been afforded the hearing prescribed by 
the act in that, in part, no hearing examiner’s report had issued to 
which exceptions could be filed and argument heard, that the Secre- 
tary had unlawfully delegated to the Acting Secretary the determina- 
tion of issues with respect to the reasonableness of the rates involved 
and that the Secretary had not personally read or heard the evidence 
and had not heard or considered oral argument made by the market 
agencies. 

In restoring the attacks on the procedure and remanding the case 
to the District Court, the Supreme Court said that while it would 
have been good practice for a hearing examiner’s report to have is- 
sued, it could not say that this step was essential to the validity of 
the procedure because the statutory requirement of “full hearing” 


25 See In re Market Agencies at Sioux City Stockyards, 9 A.D. 19 (1950). 


26 Acker v. United States, 298 U.S. 426 (1936) ; Tagg Bros. & Moorhead v. United 
States, supra note 20. 


27 Morgan v. United States, 298 U.S. 468 (1936). 
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related to substance rather than form. The Court also said there 
was no invalid delegation to the Acting Secretary because the Acting 
Secretary heard the oral argument. But with respect to the charges 
that the Secretary did not hear or consider the evidence or argu- 
ment, the Court ruled that the proceeding was one resembling a 
judicial proceeding, that the obligation of considering evidence and 
argument was not an “institutional” one for the Department but one 
for the Secretary whose duty was “akin to that of a judge” and that 
he “who decides must hear.” 

Upon remand to the District Court, Secretary Wallace testified 
that he considered the evidence taken before he assumed office, that 
he read the transcript of the oral argument held by the Acting Secre- 
tary and that he accepted the findings of the Bureau of Animal In- 
dustry save for certain rate alterations. In the second Morgan case,* 
the Supreme Court held that the right to a hearing embraces not 
only the right to present evidence but to know the claims of the 
opposing party and to meet them and that no such opportunity had 
been given the market agencies without a more definite complaint 
by the Department and in the absence of any hearing examiner’s 
report or suggested findings by the Department.” The Supreme 
Court denied rehearing, the Secretary reopened the proceeding, the 
market agencies sought distribution of funds impounded in the Dis- 
trict Court, the Supreme Court overruled the District Court’s order 
for the distribution of the funds,®® and finally in United States v. 
Morgan," the rates fixed by the reopened proceeding were upheld 
and the Secretary was not regarded as disqualified from acting as 
deciding officer in the matter because he had written a letter to the 
New York Times criticizing the Court’s opinion in the second Mor- 
gan decision. 

Since World War II formal full-scale rate hearings have not been 
many. Stockyard and market agency rates fixed as the result of 
formal proceedings have been modified from time to time on a tem- 
porary basis after public notice and subject to reduction upon the 
basis of reports of receipts and expenditures required to be filed. 
Where rates are not under formal order, informal negotiations have 
been utilized in connection with rates considered excessive. 


28 304 U.S. 1 (1938). 

29 See GELLHORN, ADMINISTRATIVE LAw 717-719 (2d ed., 1947), for a description 
of the furor over this decision. 

80 United States v. Morgan, 307 U.S. 183 (1939). 

81 United States v. Morgan, 313 U.S. 409 (1941). 
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B. The Furnishing of Stockyard Services. 


Sect: .a 304 of the act states that every stockyard owner and mar- 
ket agency shall furnish upon reasonable request reasonable stock- 
yard services, and section 307 of the act prohibits unjust, unreason- 
able or discriminatory regulations with respect to the furnishing of 
stockyard services. 


The requirement that a stockyard company supply, upon reason- 
able request, reasonable stockyard services presents some interesting 
problems concerning the relationship of the stockyard company to 
the market agencies and dealers at the stockyard. In Sioux City 
Stockyards Co. v. United States,** upholding Carpenter-Walsh Com- 
mission Company v. The Sioux City Stock Yards Company,® it was 
held that the Secretary had power under the act to review the action 
of a stockyard company in denying continued use of its stockyard 
facilities to an existing market agency because the market agency 
did not do a satisfactory amount of business and that the action of 
the stockyard company was unreasonable upon the facts present. A 
stockyard company was ordered to supply pen space and facili- 
ties for a dealer where there was available space and the refusal of 
the company to assign space was considered arbitrary.** On the 
other hand, in several cases, a stockyard company has been found 
not to have violated this part of the act where prospective market 
agencies sought pen space and facilities in order to do business upon 
a stockyard and the facts showed that refusal of the stockyard com- 
pany was not unreasonable in the light of existing facilities and the 
number of market agencies using them.* 

In a currently pending case upon the subject,® it was ruled that 
regulations of the stockyard company restricting business activities 
of market agencies and dealers outside the stockyard that diverted 
livestock from the stockyard were not invalid upon their face. The 
complainant had refrained from going to a hearing upon the facts 
and staked the outcome of the proceeding on the invalidity of the 
regulations upon their face. The United States Court of Appeals 


82 49 F. Supp. 801 (N.D. Iowa 1943). 
83 1 A.D. 738 (1942). 
84 In re Union Stockyards Company of Fargo, 13 A.D. 602, 781 (1954). 


85 Smith v. Union Stock Yards Co. 9 A.D. 588 (1950); Flynn v. Kansas City 
Stock Yards Co., 12 A.D. 14 (1953). 


86 Producers Livestock Marketing Ass’n. v. The Denver Union Stock Yard Co., 
15 A.D. 638 (1956). 
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reversed,*” and the United States Supreme Court has granted cer- 
tiorari.** An additional aspect of the situation is presented in another 
pending proceeding in Jn re Belt Rail Road and Stock Yards Com- 
pany ,** in which the Department complains that a stockyard company 
has refused stockyard services to the wholly-owned dealer subsidiary 
of a cooperative market agency pursuant to stockyard company reg- 
ulations limiting a market agency and any related organization to 
either the selling or the buying side of a transaction although regula- 
tions issued by the Secretary under the act do not go this far. In 
Carnes v. St. Paul Union Stockyards Co.,* it was found that the 
stockyard company was justified in excluding from its premises a 
partner in a market agency who had been suspended from the Live- 
stock Exchange for misconduct in dealings with shippers, but an in- 
junction to prohibit the person from operating in the livestock com- 
mission business in the future was denied. Another court case on 
the subject is Nashville Union Stockyards, Inc. v. Grissim,“ in which 
the plaintiff was denied an injunction to keep the defendant, a com- 
mission merchant, from entering the stockyard premises to conduct 
his business because the bill was without equity. The duties of the 
stockyard company as a public corporation were discussed, however, 
in the Court’s opinion which said that “we fail to see anything in 
the Packers and Stockyards Act that requires defendant or his em- 
ployer to transact all of their business . . . on complainant’s prem- 
We. .car™ 

The rendering of stockyard services by market agencies has been 
the subject of controversy with respect to the question of livestock 
sold for a principal who does not have good title because the live- 
stock was stolen, unpaid for, or subject to a chattel mortgage. In 
the administration of the act a market agency is not considered to 
violate the act when it sells such livestock and remits the proceeds 
to its principal if it does not know or have reason to know that the 
seller is not the true owner.** Insofar as the law of a state regarding 
the liability of factors for conversion is concerned where the com- 


87 Producers Livestock Marketing Ass’n v. United States, 241 F.2d 192 (10th Cir. 
1957). 


38 Benson v. Producers Livestock Marketing Ass’n., 353 U.S. 982 (1957). 
89 P & S Docket No. 2276 (1957). 

40 175 Minn. 294, 221 N.W. 20 (1928). 

41 153 Tenn. 225, 280 S.W. 1015 (1926). 

42 Id. at 1019. 

48 Spence v. Southwest Commission Co., 15 A.D. 920 (1956). 
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mission firm’s principal does not have good title to the livestock sold, 
the prevailing view seems to be otherwise and the act has been held 
not to supersede state law in this respect.** 

Houfburg v. Kansas City Stock Yards Company of Maine* also 
finds that the question of the liability of a stockyard company to an 
employee of a market agency for injury due to a defective water 
trough is to be settled under state landlord and tenant law and not 
under the act.** The Court said that “subject to reasonable regula- 
tion, the right to control and conduct the business of a stockyard 
company remains in the company just as it did before the enactment 
of the Act.” *7 


C. Trade Practices Violating the Act. 


A great deal of the administrative enforcement of the act is pur- 
suant to section 312 which makes it unlawful for any stockyard 
owner, market agency or dealer to engage in or use “any unfair, 
unjustly discriminatory, or deceptive practice or device in connec- 
tion with the receiving, marketing, buying, or selling on a commis- 
sion basis or otherwise, feeding, holding, delivery, shipment, weigh- 
ing or handling, in commerce at a stockyard, of livestock.” ** Of 
course, insofar as stockyard companies and market agencies are con- 
cerned, this section overlaps to some degree section 307 prohibiting 
unjust, unreasonable or discriminatory practices in connection with 
the furnishing of stockyard services and section 304 prescribing rea- 
sonable stockyard services upon reasonable request. 

Many and varied practices at stockyards have been proscribed in 
formal proceedings as violative of the act. Numerous kinds of re- 


44 John Clay & Co. v. Clements, 214 F.2d 803 (5th Cir. 1954) ; ‘s! Ellinson & Co. 


v. DeVries, 199 F.2d 677 (8th Cir. 1952) ; Seymour v. Austin, 101 Supp. 915 (D. 
Sues 1951) ; Kelly v. Lang, 62 N.W.2d 770 (N. Dak. 1954) ; Walker v. Caviness, 256 
S.W.2d 880 (Tex. Civ. App. 1953); Birmingham v. Rice Bros., 238 Iowa 410, 26 
N.W.2d 39 (1947), cert. denied, 332 US. 768 (1947) ; Citizens State Bank of Dalhart 
v. Farmers Livestock Coop. Co., 165 Kan. 96, 193 P. 2d 636 (1948) ; Mason City Pro- 
duction Credit Ass’n. v. Sig Ellinson & Co., 205 Minn. 537, 286 N.W. 713, cert. denied, 
308 U.S. 599 (1939) ; Moderie v. Schmidt, 6 Wash. 2d "592, 108 P.2d 331 (1940) ; 
First Nat. Bank v. Siman, 67 S.D. 118, 289 N.W. 416 (1939). Contra, Sullivan Co. 
v. Wells, 89 F. Supp, 317 (D. Neb. 1950). Cf. Montana Meat Co. v. Missoula Live- 
stock Auction Co., 125 Mont. 66, 230 P.2d 955 (1951). 

45 283 S.W.2d 539 (Mo. 1955). 


46 Citing Acker v. United States, 12 F. Supp. 776 (N.D. Ill. 1935), aff'd, 298 U.S. 
426 (1936), Farmers Union Livestock Ass’n. v. St. Paul Union Stockyards Co., 97 
F. Supp. 539 (D. Montana 1951), and Fort Worth Stockyards Co. v. Brown, 161 
S.W.2d 549 (Tex. Civ. App. 1942). 

47 Supra note 45 at 544. 

48 42 Srart. 167 (1921), 7 U.S.C. § 213 (1952). 
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straint of trade and monopoly have been prohibited such as recog- 
nition by market agencies of a “turn” system among dealers in the 
sale of stocker and feeder cattle to the exclusion of other prospective 
buyers,*® monopoly of the business at a stockyard in particular types 
of livestock,” bribing of market agency employees by a dealer to 
secure favored treatment in the sale of livestock,” giving livestock 
truckers gratuities to influence them in consigning livestock to a 
market agency for sale on behalf of the shipper,™ selling livestock 
exclusively to a particular buyer, and the turning over by order 
buyers of orders to purchase for filling by dealers.™ 

There is too a long list of various unfair, discriminatory, or de- 
ceptive practices other than those of a restraint of trade nature which 
have been forbidden as the result of formal proceedings. Some of 
these are self-evident such as the false accounting by market agencies 
for consigned livestock, the making of false records, failure to remit 
to the consignor the rightful amounts due him, etc. In addition to 
practices that are of a malum in se nature, there have been many 
other cease and desist orders issued against market agencies on con- 
flict of interest grounds, for example, the selling of consigned live- 
stock by a market agency to its employees or to itself for speculative 
purposes.*° 

One of the most newsworthy items of unfair dealing during recent 
years concerned proceedings against 56 hog dealers at a stockyard 
for bribing weighmasters to give them false weights, that is, to re- 
duce the weight falsely when the dealers purchased hogs or to in- 
crease the weight falsely when they sold, or both. The evidence of 
the violations consisted of testimony by some of the weighmasters 
involved and tapes from electronic weight recorders which had been 
secretly installed for months under a number of livestock scales at 
the stockyard to check the weights recorded by the weighmasters. 
Two of the cases were appealed and the administrative decisions and 
sanctions upheld.™ 

49 In re Berigan, 16 A.D. 503 (1957). 

50 In re Clancy, 16 A.D. 313 (1957). 

51 In re McNulty, 13 A.D. 345 (1954). 

52 In re Crosby, 2 A.D. 228 (1943), aff'd, Midwest Farmers Inc. v. United States, 
64 F. Supp. 91 (D. Minn. 1945). 

53 Id, In re Crosby. : 

54 In re Chicago Commission Co., 10 A.D. 495 (1951). 

55 See ¢.g., In re Haas Commission Co., 2 A.D. 211 (1943). 

56 Cella v. United States, 208 F.2d 783 (7th Cir. 1953), cert. denied, 347 U.S. 1016 


(1954) ; Meyer v. United States, 211 F.2d 406 (7th Cir. 1953), cert. denied, 347 U.S. 
1016 (1954). 
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Administrative sanctions for violations of Title III include not 
only the issuance of a cease and desist order under section 310 or 312 
of the act (the violation of which is subject to civil penalties of $500 
for each day of violation) or an order under section 401 for the 
keeping of complete and accurate records (the violation of which is 
subject to criminal penalties) but also an order suspending a registrant 
for a “reasonable specified period.” This authority for suspending 
registrants for violation of the act is given by supplementary legisla- 
tion,” and has been upheld in Cella v. United States.** By this legis- 
lation the Secretary may also prescribe the filing of bonds by market 
agencies and dealers and may suspend registrants for failure to file 
bonds or for insolvency. Formal disciplinary proceedings, that is, 
those looking to the issuance of a cease and desist order, the suspen- 
sion of a registrant or an order commanding the keeping of records 
may be instituted only by Department officials except that an informal 
complaint concerning the furnishing of stockyard services may serve 
as the formal complaint if the Director, Livestock Division, Agricul- 
tural Marketing Service, so determines. 


D. Reparation Proceedings Under Title Ill. 


Additionally Title III makes available reparation proceedings to 
those who seek money damages for violations of Title III pertaining 
to rates or charges or the furnishing of stockyard services. To form 
the basis for a reparation award a complaint even though informal 
must be filed within 90 days after the accrual of the cause of action. 
Reparation cases usually involve claims of failure to render reasonable 
stockyard service or violation of the act by unfair or deceptive 
practices or devices rather than unreasonableness of rates or charges. 
Frequently they concern such matters as livestock lost or stolen at 
the stockyard, inaccurate weighing of livestock, overcharges by order 
buyers or dealers or other similar grievances in which the complain- 
ant may be reimbursed by a money award. An award of this kind 
in an unusual situation was that in Illinois Packing Company v. 
Union Stock Yard and Transit Company of Chicago,” where it was 
decided that the stockyard company had failed to furnish reasonable 


57 57 Strat. 442 (1943), 7 U.S.C. § 204 (1952). 

58 208 F.2d 783, 790 (1953). 

59 See Rules of Practice Governing Proceedings Under the Packers and Stockyards 
Acts, 9 C.F.R. § § 202.1, 202.6(b) (1949). 

6015 A.D. 1101 (1956), 16 A.D. 305 (1957). 
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stockyard services concerning cattle being held for packers which 
died from continuous exposure to extreme heat. Reparation awards 
if not paid must be sued upon in a district court of the United States. 

Section 308(b) provides that reparation liability may also be en- 
forced by a complaint in any district court of the United States of 
competent jurisdiction and that the reparation provisions of the act 
do not abridge or alter common-law or statutory remedies but are 
in addition thereto. In Kirk v. St. Joseph Stock Yards Co.,** which 
involved an action brought originally in a United States district 
court for reparation under the act, the stockyard company was 
found not to have breached the act by failing to provide a watch- 
man to guard from dogs lambs being fed at the stockyard. It was 
pointed out that the owner of the lambs had consigned them to 
himself in care of a market agency which had leased the facilities 
from the stockyard company for sheep feeding purposes, that under 
the stockyard company’s tariff feeding of livestock was under the 
supervision of the owner, that special services such as watchmen 
were available by special agreement, that neither the owner of sheep 
nor the market agency had made arrangements for a watchman and 
that it was not illegal discrimination for the stockyard company to 
provide a watchman for Swift and Company which also fed sheep 
at the stockyard and had requested and paid for watchman service. 

The doctrine of primary jurisdiction, however, was applied in 
Kelly v. Union Stockyards & Transit Co. of Chicago, where cer- 
tain dealers complained that they were denied credit by the stock- 
yard company by being taken off the “open order” list because they 
were alleged to have participated in the bribing of weighmasters. 
The complainants sought damages and an injunction but the Court 
decided that the issues concerned facts and technical matters which 
should first be passed on by the Secretary of Agriculture. 


E. Judicial Review. 


Judicial review of decisions and orders under Title III, except for 
reparation cases (and revocation of a brand inspection authorization 
under section 317 of the act which is not subject to judicial review) 
is obtained under the so-called Hobbs Act.** This act supersedes 


1 206 F.2d 283, 287 (8th Cir. 1953). 
62 190 F.2d 860 (7th Cir. 1951). 
68 64 Stat. 1129 (1950), 5 U.S.C. § 1032 (1952). 
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the review procedure formerly applicable under the Urgent De- 
ficiencies Act of 1913, with respect to orders of the Interstate 
Commerce Commission and made applicable to orders under the 
Packers and Stockyards Act by section 316 of the Packers and Stock- 
yards Act. Jurisdiction is vested in the United States Courts of 
Appeal by the Hobbs Act and in the Supreme Court on a petition 
for certiorari. 


F. Regulation of Live Poultry Handling Under Title V. 


In Title V of the act, designed to suppress unfair, deceptive and 
fraudulent practices and devices in the handling of live poultry for 
consumption in large centers of population, the Secretary is author- 
ized and directed to ascertain the cities where such practices or de- 
vices exist and the markets and places in or near such cities where 
live poultry is received and handled in sufficient quantity to be an 
important influence on the supply and price of live poultry. After 
public announcement of designated areas by the Secretary, no person 
except a packer under Title II or a railroad can lawfully engage in, 
furnish or conduct any service in connection with the receiving, 
buying, selling, feeding, weighing, loading, unloading, etc., of live 
poultry in the designated area without a license from the Secretary 
of Agriculture. Licensing covers transportation, coop rentals and 
even handling at the retail level. 

A license may be refused an applicant after opportunity for a 
hearing if the Secretary finds that the applicant is unfit because with- 
in two years prior thereto he engaged in any practice of the character 
prohibited by the act or because he is financially unable to fulfill 
the obligations he would incur as a licensee. Licensees may also be 
suspended for up to 90 days for any violation of the act and may be 
revoked for flagrant or repeated violations. Title V also adopts the 
provisions applicable to packers in Title II and the provisions of 
Title III with respect to rates and charges and regulations and prac- 


tices. 


G. Scope of Act’s Coverage. 


The formal administrative proceedings pending on October 1, 
1957, illustrate the wide scope of the act’s coverage. These pro- 
ceedings concern alleged violations of Titles II, III and V and relate 


64 38 Stat. 220 (1913). 
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to such subjects as discriminatory pricing by packers, unfair adver- 
tising by packers, false weights, monopoly of the sheep market at a 
stockyard by a dealer, “kickbacks” of one kind or another from 
packers or packer-buyers to dealers, market agencies or auction 
stockyards, fraudulent markups in price for livestock purchased by 
packers on an order basis from dealers, loans by a dealer to com- 
mission firm salesmen, misuse of shippers’ proceeds by market agen- 
cies, failure to pay by a dealer for livestock purchased, the charging 
by a market agency or a live poultry handler of commissions differ- 
ent in amounts from those in the schedule filed with the Secretary, 
the selling of livestock in which a market agency has an interest in 
competition with consigned livestock, false accounting by market 
agencies to their principals and the making of false records. 

Of course it is true in the administration of this act as well as gen- 
erally under other regulatory statutes that the formal proceedings 
represent only a small fraction of the informal administrative work 
done. The administrative staff is located principally in the field 
rather than in Washington, D. C., with a market supervisor located 
at each principal stockyard and informal complaints or grievances 
running into the thousands are handled and adjusted locally. 

Highly important too in addition to formal proceedings proscrib- 
ing violations of the act are the regulations issued by the Secretary 
under the act. These specify in considerable detail the obligations 
of persons subject to the act and also contain an enumeration of trade 
practices banned as well as procedure to be followed in connection 
with the purchase and sale of livestock or poultry. 

Under the regulations market agencies, dealers and licensees must 
be registered and bonded.® A market agency may not use shippers’ 
proceeds for its own purposes prior to payment to the shipper.” 
Such agencies are required to keep records and to make them avail- 
able for inspection by owners of livestock.** Market agencies may 
not sell or dispose of consigned livestock to any person in whose busi- 
ness the market agency has a financial interest or to any person who 
has a financial interest in the market agency, unless the nature of the 
relationship is disclosed, and then only if the purchaser’s bid exceeds 


65 9 C.F.R. § 201.1-201.96 (Supp. 1956). 
6 Jd. § 201.10, § 201.31 (a). 

67 Id. § 201.40. 

68 Jd. § 201.43, § 201.45. 
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that of other bidders.” Circulation of false information about market 
conditions is forbidden.” Sales are to be made on the basis of actual 
weights shown on the scale ticket." Scales are required to be ac- 
curate and tested and scale operators to be competent.” Sales are 
to be made to the highest bidder without intermingling and not con- 
ditioned on sales of other consignments.”* A person registered both 
as a market agency and dealer can buy livestock out of consignments 
only at a price higher than the highest available bid and if resold at 
a profit on the same day he must remit the profit to the consignor.™ 
A market agency may not clear or finance dealers, split commissions, 
employ packers or dealers, or be owned or financed by packers or 
dealers.” Reasonable care and promptness is required in yarding, 
feeding, watering, weighing, and handling livestock to prevent waste 
of feed, shrinkage, injury, death or other avoidable loss.”* 


H. Changes in the Regulated Industry and Problems in Adminis- 
tration of the Act. 


It is obvious that great changes have occurred in the marketing 
and processing of livestock since the act became effective. In 1922 
there were 78 stockyards posted under the act which included all 
stockyards meeting the statutory provisions for coverage. At the 
end of August 1957, 571 such yards were posted under the act out 
of an estimate of between 900 and 1,000 subject to posting; 1,981 
packers were filing reports; there were 13 designated areas under 
Title V, and 1,176 live poultry licensees; 1,814 registered market 
agencies and 4,345 dealers, of whom 2,587 were packer-buyers. 


In 1921, most livestock was sent to market by rail and stockyards 
were located at rail centers where the packing establishments were 
also concentrated. Over the years since then truck transportation 
of livestock has increased until it now predominates over rail ship- 
ment, decentralization of slaughtering has taken place and much of 
the livestock needs of packers are filled by direct purchases from 


69 Jd. § 201.47. 
70 Id. § 201.53. 
71 Id. § 201.55. 
72 Id. § 201.71. 
78 Td. § 201.58. 
74 Td. § 201.59. 
75 Id. § § 201.61-201.67. 
76 Id. § 201.82. 
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farms or ranches or at country buying points rather than at terminal 
stockyards. “Terminal markets are, with few exceptions, becoming 
local markets, drawing most of their salable receipts from immedi- 
ately adjacent trade territory.” ” 

While the number of persons and operations subject to the act has 
increased, the Secretary of Agriculture has revealed in “Report on 
Current Activities and Problems Under the Packers and Stockyards 
Act” issued April 4, 1957, that the number of positions in the or- 
ganization for the administration of the act was 260 in 1922 whereas 
in recent years appropriations have allowed for only about 100 em- 
ployees. 

The Secretary’s report also explains that since World War II the 
emphasis in administration of the act has been upon trade practices 
and particularly the practices of buyers and sellers of livestock at 
stockyards. The report describes the main problem areas of ad- 
ministration at the present time as (1) the matter of posting and 
supervising the stockyards which should be posted under the act but 
which have not been posted due to lack of adequate funds, (2) the 
question of how much increased emphasis should be given to trade 
practices concerning livestock buying and packer operations includ- 


ing merchandising, (3) the question of how investigations and pro- 
ceedings should be carried forward with respect to practices in the 
distribution of nonlivestock products by chain stores, dairy products 
manufacturers, etc., who meet the definition of “packer” under the 
act, and (4) the adequacy of information concerning the objectives 
and the results of programs under the act. 


77 Unitep STATES DEPARTMENT OF AGRICULTURE, SUGGESTIONS FOR IMPROVING SERV- 
ICES AND FACILITIES AT PuBLIC TERMINAL Stockyarps 4 (1952). 





THE PRICING OF MILK UNDER FEDERAL 
MARKETING ORDERS 


Neil Brooks* 


I. INTRODUCTION 


“Experience before and since” the enactment of the federal legis- 
lation for the regulation of milk marketing “has disclosed that the 
‘milk problem’ is exquisitely complicated.” The “factors of in- 
stability” which are peculiar to the fluid milk industry and “call for 
special methods of control” have their origin in many circumstances.” 
The explication of the “milk problem” is not compressible within 
the compass of this article, but the brief references, in this intro- 
ductory section, to some of the characteristics of the fluid milk in- 
dustry may be conducive to the understanding of the statutory pro- 
visions for the pricing of milk under the terms of a marketing order.’ 


The supply of milk is subject to seasonal fluctuations which, under 
normal conditions, are substantial.* The production of milk in the 
spring and summer months is from 50 per centum to 100 per centum 
greater than the production of milk in the autumn and winter 
months.® Although there is a pronounced seasonal variation in the 
production of milk, “milk consumption is about the same in all 
months” * subject, however, to daily fluctuations which require the 
industry to carry an operating reserve of approximately 20 per 


* Assistant General Counsel, United States Department of Agriculture. The views 
herein expressed are not intended to be inconsistent with the official views of the 
United States Department of Agriculture, but nothing herein is to be construed as 
expressing any official views of the Department. 

1 Queensboro Farms Products v. Wickard, 137 F.2d 969, 974 (2d Cir. 1943). 

2 Nebbia v. New York, 291 U.S. 502, 517-518 (1934). 


8 The legal questions which arise in connection with a milk marketing order are 
“questions of law arising out of, or entwined with, factors that call for understand- 
ing of the milk industry.” United States v. Ruzicka, 329 U.S. 287, 294 (1946). 

4 Brannan v. Stark, 342 U.S. 451, 460 (1952) ; United States v. Rock Royal 
307 U.S. 533, 549 (1939) ; Nebbia v. New York, 291 U.S. 502, 517 (1934). 

5 Hearings Before the Subcommittee on Dairy Products of the House Committee 
on Agriculture, 84th Cong., 1st Sess. ser. M, pts. 1 and 2, at 13-15, 58-59, 182-183, 
249-251 (1955). See also, Barns v. Dairymen’s League Co-op. Ass’n, 220 App. Div. 
624, 627, 222 N.Y.S. 294, 296 (1927) ; BarrLett, CooPpERATION IN MARKETING Darry 
Propucts 167-169 (1931); Benepicr AND STINE, THE AGRICULTURAL COMMODITY 
Procrams 445-446 (1956). 

6U.S. Dep’r or AGRICULTURE, MARKETING, 1954 YEARBOOK OF AGRICULTURE, 477. 
rg BENEDICT AND STINE, THE AGRICULTURAL ComMopITy Procrams 444-445 
(1956). : 
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centum.’ The surplus milk cannot be satisfactorily stored for long 
periods of time, and if a metropolitan area is to have an adequate 
supply of milk in the fall and winter months the production of milk 
for that market in the spring and summer months must be in excess 
of the demand, during that time, on the fluid milk market. The 
seasonal surplus “must necessarily occur during those periods [i.e., 
spring and summer] if there are to be enough cows to furnish the 
requisite supply at periods when the milk yield is less.” * 

The surplus milk which is produced for, but not disposed of on, 
the fluid milk market is generally marketed in manufacturing outlets 
for the processing of milk products, and the surplus milk is in com- 
petition with milk which is produced elsewhere at lower costs for 
manufacturing purposes.® Elaborate regulations have been prescribed 
by the health authorities with respect to milk which is produced for 
the fluid milk market,” but the surplus milk is disposed of to manu- 


7 Hearings Before the Subcommittee on Dairy Products of the House Committee on 
Agriculture, 84th Cong., Ist Sess. 183, 253-254, 259-260, 367 (1955). “Under the 
best practicable adjustment of supply to demand the industry must carry a surplus 
of about 20 per cent., because milk, an essential food, must be available as demanded 
by consumers every day in the year, and demand and supply vary from day to day 
and according to the season; but milk is perishable and cannot be stored. Close 
adjustment of supply to demand is hindered by several factors difficult to control. 
...” Nebbia v. New York, 291 U.S. 502, 517 (1934). 


8 Grandview Dairy v. Jones, 157 F.2d 5, 7 (2d Cir. 1946), cert. denied, 329 U.S. 
787 (1946). See also, Brannan v. Stark, 342 U.S. 451, 460 (1952). 

® United States v. Rock Royal Co-op., 307 U.S. 533, 550 (1939); U.S. Dep’r or 
AGRICULTURE, MARKETING, 1954 YEARBOOK oF AGRICULTURE, 478; STATE oF NEW 
York, LecistativE DocuMENT No. 114, Report oF THE JoInT LEGISLATIVE COMMITTEE 
To INVESTIGATE THE MILK INbustTry, 16 (1933). 

10 Milk is easily contaminated, and serves as a culture medium in which pathogenic 
organisms may survive and multiply. Milk is highly perishable, and it is “a fertile 
field for the growth of bacteria.” United States v. Rock Royal Co-op., 307 U.S. 533, 
549 (1939). The sanitary codes which have been prescribed by the states or by the 
municipalities to preclude the marketing of impure milk are an exercise of the police 
power to protect the public health. Fischer v. St. Louis, 194 U.S. 361, 370 (1904) ; 
Lieberman v. Van De Carr, 199 U.S. 552, 558 (1905); St. John v. New York, 201 
U.S. 633, 636-638 (1906); State v. Bunner, 126 W. Va. 280, 27 S.E.2d 823, 825-826 
(1943) ; People v. Anderson, 355 Ill. 289, 189 N.E. 338, 341-344 (1934). To guard 
against diseases that are transmissible through fluid milk, pasteurization of the milk 
is generally required if the milk is to be marketed as fluid milk in a metropolitan 
area, and also the dairy cattle are inspected so as to exclude milk from cows that suffer 
from mastitis, tuberculosis, or Bang’s disease. Nebbia v. New York, 291 U.S. 502, 516, 
522 (1934); Mintz v. Baldwin, 289 U.S. 346, 349 (1933) ; Adams v. Milwaukee, 228 
U.S. 572, 577-584 (1913); Koy v. Chicago, 263 Ill. 122, 104 N.E. 1104, 1105-1108 
(1914) ; Pfeffer v. Milwaukee, 171 Wis. 514, 177 N.W. 850, 851 (1920); Hacker v. 
Barnes, 166 Wash. 558, 7 P.2d 607, 608-610 (1932) ; Nelson v. Minneapolis, 112 Minn. 
16, 127 N.W. 445, 446-448 (1910) ; Dean Milk Co. v. Aurora, 404 Ill. 331, 88 N.E. 2d 
827, 829-831 (1949); State v. Edwards, 187 N.C. 259, 121 S.E. 444, 445 (1924). A 
state or municipality is precluded, however, from adopting “a regulation not essential 
for the protection of local health interests and placing a discriminatory burden on 
interstate commerce . . .” so as to create or invite “preferential trade areas destruc- 
tive of the very purpose of the Commerce Clause.” Dean Milk Co. v. Madison, 340 
U.S. 349, 356 (1951). 
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facturers at a price which is substantially lower than the price on the 
fluid milk market." The economic value of milk depends on the 

icular use made of it,’* and the fluid milk market is the most 
profitable to the producers." 

The entire supply of milk which is approved by the health authori- 
ties for use as fluid milk in a particular marketing area is fungible or 
homogenous. There is no discernible basis for selecting out of the 
approved supply one producer’s milk rather than that of another for 
sale on the fluid milk market, and also a particular producer’s milk 
cannot be distinguished in a milk plant from that of another. All of 
the milk approved by the health authorities for fluid use in a par- 
ticular marketing area is available for disposition on the fluid milk 
market. 


A satisfactory stabilization of prices for fluid milk requires that 
the burden of surplus milk be shared equally by all producers and 
all distributors in the milkshed. So long as the surplus burden is 
unequally distributed the pressure to market surplus milk in fluid 
form will be a serious disturbing factor." 


The complexities of milk marketing center on the relations be- 
tween the producers and the handlers or dealers who buy the milk 


from the producers and then sell it in the form of milk, cream, or 
milk products to the consumers.” “Regardless of whether milk is 
sold [by the producers] for manufacturing or for fluid use, it must 
be sold by a prearranged pricing procedure, as raw milk does not 
lend itself to dealing on an ‘offer and acceptance’ basis.” ** The 
price which producers receive for milk is generally arrived at on the 
basis of formulaic terms or “economic indicators” with respect to the 
value of milk according to its use.’ 


11 United States v. Rock Royal Co-op., 307 U.S. 533, 550 (1939) ; Stark v. Wickard, 
321 U.S. 288, 295 (1944) ; Grant v. Benson, 229 F.2d 765, 767 (D.C. Cir. 1955), cert. 
denied, 350 US. 2 (1956) ; Barns v. Dairymen’s League Co-op Ass’n, 220 App. 
Div. 624, 222 N. Y. S. 294, 296 (1927) ; Colteryahn Sanitary Dairy v. Milk Control 
Com’n, 332 Pa. ‘“ "1 A.2d 775, 782 (1938) ; Rohrer v. Milk Control Board, 322 Pa. 
257, 186 A. 336, 340 (1936) ; STATE OF New York, LEGIsLaTivE DocuMENT No. 114, 

RT OF THE JOINT LEGISLATIVE CoMMITTEE TO INVESTIGATE THE MILK Invustry, 
16 (1933). 

12 Ibid. 

18 United States v. Rock Royal Co-op., 307 U.S. 533, 550 (1939). 

14 Nebbia v. New York, 291 U.S. 502, 517-518 (1934). See also, State or New 
York, Lecistative DocuMEnT No. 114, REPorT oF THE JoINT LEGISLATIVE COMMITTEE 
To INVESTIGATE THE MiLK INnpustry, 16-17 (1933). 

15 Queensboro Farms Products v. Wickard, 137 F.2d.969, 974-975 (2d Cir. 1943). 

16 U.S. Dep’r oF AGRICULTURE, MARKETING, 1954 YEARBOOK OF AGRICULTURE, 481 

17 Ibid. 





184 THE GEORGE WASHINGTON LAW REVIEW 


The cooperative associations of producers developed the classified- 
use price plan as a basis for establishing the price which the pro- 
ducers should receive for their milk.** The genesis of the plan has 
been described as follows: 


These [cooperative] associations [of dairy farmers] found the 
problems of marketing and pricing milk extremely difficult. Dur- 
ing the early periods these associations attempted to bargain with 
milk dealers for a flat price which would be applicable to all of the 
milk of their members. Flat prices for milk, however, had pe- 
culiarly unstabilizing effects upon the marketing of milk. Under 
the flat-price system each handler paid the same price regardless 
of the use he made of his milk. 

Since it was not possible for a handler to calculate his daily re- 
quirements for fluid sales with preciseness, and it was even more 
difficult for the dairy farmer to regulate the production of his dairy 
herd to match the handler’s sales, there normally was an excess 
of milk in fluid-milk plants over the daily fluid requirements. 
Handlers who had excess supplies usually reacted in one of two 
ways. They either took fluid sales from other handlers by offering 
the excess at reduced prices which in turn were passed back to 
farmers, or they refused to accept the full quantity of milk offered 
by farmers. 

A factor which accentuated the pricing problems created by this 
lack of balance between sales and production was the enactment 
by health authorities in many large fluid-milk markets during the 
1920’s of more stringent sanitary regulations relating to milk Ere 
duced for fluid use. To meet the requirements imposed in fluid 
markets producers had to invest considerable money in improving 
the milk-producing facilities and take additional care in sterilizing 
utensils, keeping barns clean, et cetera. 

Producers who made such improvements for production of high- 
quality milk expected some compensation in the form of a premium 
over the prices paid for milk of a manufacturing grade. However, 
if the dealer handled all his producers’ milk during the flush pro- 
duction months, he had to dispose of large quantities of surplus milk 
during these months. This milk had to be manufactured into prod- 
ucts, such as butter and cheese, where it had a lower use value than it 
would have had as fluid milk or cream. The dealer could not pay 
the same price for the surplus milk which was used to produce these 
lower value products as he could pay for milk utilized as fluid 
milk 


18 Maryland and Virginia Milk Pro. Ass’n v. United States, 193 F.2d 907, 915-916 
(D.C. Cir. 1951). See also, State or NEw York, Lecistative Document No. 114, 
REPORT OF THE JorINT LEGISLATIVE COMMITTEE TO INVESTIGATE THE MILK INDUSTRY, 
109-110 (1933). 
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Farmers, through their cooperative associations, devised a plan 
to encourage handlers to accept milk regularly from farmers who 
had made the investment required to produce high-quality milk, 
even in periods in which the handlers had no fluid outlets for some 
of the milk purchased. Through their cooperative associations, 
they worked out with dealers a system of differentiated prices. 
These were called classified price plans, and required the payment 
of a higher price to farmers for milk sold in fluid outlets than for 
milk processed and sold as a product like butter and cheese. These 
plans were in effect in a number of the largest markets in the 
country by about 1920. As an adjunct of these classified pricing 
plans, various kinds of pooling arrangements were also developed 
to distribute uniformly to producers the total class values paid by 
handlers.!® 


Although the cooperative associations of producers made substan- 
tial progress in their efforts to bring about the orderly marketing of 
milk, the success of their plan depended, in the main, upon participa- 
tion by all groups in the market, and generally the cooperative as- 
sociations were not able to obtain the “bases for an adequate con- 
trol.” 7° Some persons were inclined to reap the benefits of united 
action without having to bear the burdens.”* In some instances non- 
members received more for their milk because they “did not share 
proportionately in the lower returns for surplus milk . . .” and did 
not bear any of the costs of the services “which benefited both mem- 
bers and nonmembers.” 7” 

The milk industry is of wide-reaching economic importance; the 
total farm value, per annum, of milk is approximately five billion 


19 Hearings Before the Subcommittee on Dairy Products of the House Committee 
on Agriculture, 84th Cong., Ist Sess. 8 (1955). 

20U.S. Dep’r or AGRICULTURE, Economic BASES FOR THE AGRICULTURAL ADJUST- 
MENT Act, 42-43 (1933). See also, 70 Conc. Rec. 2432 (1929) ; Nourse, Davis, AND 
Brack, THREE YEARS OF THE AGRICULTURAL ADJUSTMENT ADMINISTRATION, 222 
(1937) ; Hearings Before the Subcommittee on Dairy Products of the House Com- 
mittee on Agriculture, 84th Cong., Ist Sess. 8-9 (1955). “During the past fifty 
years, the dairymen of the New York milk shed have made great progress toward 
adequate organization for regulating and stabilizing the milk industry of the state. 
However, only about half the producers in the milk shed are now effectively or- 
ganized.” Strate oF New York, Lecistatrve Document No. 114, Report oF THE 
Jotnt LecIsLaTIvE COMMITTEE TO INVESTIGATE THE MILK INpbustry, 17-18 (1933). 

21 [bid. 

22 Transcript of record, pp. 2150-2151, Grant v. Benson, 229 F.2d 765 (D.C. Cir. 
1955), cert. denied, 350 U.S. 1015 (1956). In addition, the cooperative associations 
were unable, in some instances, to audit the books or records of handlers so as to 
verify the classification of milk on the basis of its use. CHRISTENSEN AND SPENCER, 
CONDITIONS RESPONSIBLE FOR FEDERAL AND STATE REGULATION OF MILK PRICES; 
Farm Economics, Dep’t or AGRICULTURAL Economics, NEw York STATE COLLEGE OF 
Acricutture, No. 194, 5121 (1954). 
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dollars. The problems of the industry “have long engaged the 
notice of the Congress, the state legislatures and the courts.” In 
view of the various “economic pressures,” ** statutes have been en- 
acted in several states to authorize administrative agencies to establish 
the prices to be paid to producers for their milk.”* It was held, 
however, in Baldwin v. G. A. F. Seelig*’ that a provision in a New 
York statute which prohibits the sale of milk imported from another 
state unless the price paid to the producers was one that would be 
lawful upon a like transaction in New York is invalid under the 
commerce clause in the Constitution of the United States. The 
Court said that: 


23U.S. Dep’r oF AGRICULTURE, AGRICULTURAL Statistics 1956, 375-377, 447. See 
also, Queensboro Farms Products v. Wickard, 137 F.2d 969, 974-975 (2d Cir. 1943). 


24 Benson v. Schofield, 236 F.2d 719, 720-721 (D.C. Cir. 1956), cert. denied, 352 
U.S. 976 (1957). “Production and distribution of milk are so intimately related to 
public health and welfare that the need for regulation to protect those interests has 
long been recognized. . . .” Hood & Sons v. Du Mond, 336 U.S. 525, 529 (1949). 

25 Hearings Before the Subcommittee on Dairy Products of the House Committee 
on Agriculture, 84th Cong., lst Sess., 9 (1955). See also CHRISTENSEN AND SPENCER, 
op. cit. supra note 22, at 5118-5121. 

26 See Nebbia v. New York, 291 U.S. 502, 515 (1934) ; Hegeman Farms Corp. v. 
Baldwin, 293 U.S. 163, 167-168 (1934); Baldwin v. G.A.F. Seelig, 294 U.S. 511, 
518-519 (1935) ; Borden’s Co. v. Ten Eyck, 297 U.S. 251, 262 (1936) ; Milk Board v. 
Eisenberg Co., 306 U.S. 346, 349 (1939) ; State Board of Milk Control v. Richman 
Ice Cream Co., 117 N.J.Eq. 296, 175 A. 796 (1934) ; State v. Newark Milk Co., 118 
N.J.Eq. 504, 179 A. 116, 119-126 (1935) ; Rohrer v. Milk Control Board, 322 Pa. 
257, 186 A. "336, 337-359 (1936) ; Colteryahn Sanitary Dairy v. Milk Control Com- 
mission, 332 Pa. 15, 1 A.2d 775, 777-784 (1938). The findings by the General Assem- 
bly of Pennsylvania in the enactment of the Milk Control Law in 1937 include, inter 
alia, the finding that milk “consumers are not assured of a constant and sufficient 
supply of pure, wholesome milk unless the high cost of maintaining sanitary conditions 
of production and standards of purity is returned to the producers of milk. If this 
is not done, large numbers dispose of their herds or engage in milk strikes, and re- 
maining producers supply unhealthful milk or milk of lower quality because of finan- 
cial inability to comply with sanitary requirements and to keep vigilant against con- 
tamination. Public health is menaced when milk dealers do not or cannot pay a price 
to producers commensurate with the cost of sanitary production, or when consumers 
are required to pay excessive prices for this necessity of life.” Pa. Sess. Laws 1937, 
Preamble, P.L. 417, para. 2. 


27 294 U.S. 511 (1935). The New York metropolitan marketing area receives a 
substantial percentage of its milk from other states. The milk supply for that market- 
ing area is obtained from producers “throughout a production area which includes 
portions of six states, and this milkshed extends more than 400 miles from the 
marketing area.” 18 Fep. Rec. 6459 (1953). “The Secretary of Agriculture found 
that two-thirds of the milk produced for the New York marketing area actually 
moves in interstate commerce and that the remaining one-third produced within the 
State of New York was ‘physically and inextricably intermingled’ with the interstate 
milk; that all was handled either in the current of interstate commerce or so as to 
affect, burden, and obstruct such interstate commerce in milk and its products. . 
United States v. Rock Royal Co-op., 307 U.S. 533, 551-553 (1939). See also, Titus- 
ville Dairy Products Co. v. Brannan, 176 F.2d 332, 336 (3rd Cir.), cert. denied, 
338 U.S. 905 (1949). It was said in United States v. Wrightwood Dairy Co., 315 
U.S. 110, 118 (1942), that approximately 60 per centum of the milk sold in the Chicago 
marketing area is produced in Illinois and approximately 40 per centum is produced 
in the neighboring states. 
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If New York, in order to promote the economic welfare of her 
farmers, may guard them against competition with the cheaper 
prices of Vermont, the door has been opened to rivalries and re- 
prisals that were meant to be averted by subjecting commerce be- 
tween the states to the power of the nation.”® 


Il. THE CoNGRESSIONAL ENACTMENTS FOR MitK MARKETING ORDERS 


The pricing of milk under a federal marketing order is authorized 
by the Agricultural Marketing Agreement Act of 1937,” which is a 
re-enactment, with amendments, of various provisions in the Agri- 
cultural Adjustment Act of 1933,® as amended, including the amend- 
ments in the Act of August 24, 1935.54 

Certain sections of the Agricultural Adjustment Act of 1933 with 
respect to processing taxes were held invalid in Umited States v. 
Butler.* The remaining provisions of the act, as amended by the 
Act of August 24, 1935,%* relative to marketing agreements and 
marketing orders were, however, separate and distinct from the sec- 
tions which were invalidated in the Butler case, and the statutory 
provisions for marketing agreements and marketing orders continued 
in effect.* The legislative history of the Agricultural Marketing 
Agreement Act of 1937 shows that “these provisions [for marketing 
orders and marketing agreements] are and were intended to be effec- 
tive independently of the production adjustment provisions” which 
were invalidated in the Butler case.** The statutory provisions in the 
Agricultural Adjustment Act of 1933, as amended, for marketing or- 
ders and marketing agreements were regarded by Congress as being 


28 Jd. at 522. See also, Hood & Sons v. Du Mond, 336 U.S. 525 (1949); Milk 
Board v. Eisenberg Co., 306 U.S. 346 (1939). 

29 50 Strat. 246 (1937), 7 U.S.C. § § 601-602, 608a (5)-608d, 610(a)-610(c), 610(f)- 
610(j), 612, 614, 671-674 (1952 and Supp. IV, 1956). The Secretary of Agriculture 
is also authorized to enter into marketing agreements with handlers of milk. 7 U. S. C. 
§ 608b (1952). An agreement, however, is inapplicable to persons who do not sign 
the agreement, whereas a milk marketing order is applicable to all of the handling 
transactions which are within its terms. The programs that are in effect with respect 
to the pricing of milk are established by means of marketing orders. Hearings Before 
the Subcommittee on Dairy Products of the House Committee on Agriculture, 84th 
Cong., Ist Sess. 9 (1955). 

80 48 Star. 31 (1933). 

31 49 Stat. 750 (1935). 

82 297 U.S. 1, 53-79 (1936). 

33 49 Strat. 750 (1935). 


84 United States v. David Buttrick Co., 91 F.2d 66, 67-69 (Ist Cir. 1937) ; Edwards 
v. United States, 91 F.2d 767, 789 (9th Cir. 1937); Whittenburg v. United States, 
100 F.2d 520, 521 (5th Cir. 1939). 


35 H.R. Rep. No. 468, 75th Cong., Ist Sess. 2 (1937). See also, S. Rep. No. 565, 
75th Cong., Ist Sess. 2-3 (1937 >» 
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within the plenitude of its power to regulate commerce, and by re- 
enacting and further amending these statutory provisions any ques- 
tion as to their separability, under the decision in the Butler case, 
was obviated.** 


The act sets forth the purpose of price fixing under marketing 
orders,*” the manner in which orders may be issued,** the terms and 
conditions which may be included in the orders,** and provides for 
their enforcement.” Provision is made in the statute for administra- 
tive relief and judicial review of administrative action.* 


Ill. THe ConstiIruTIONALITY OF THE ACT AND THE MILK 
MARKETING ORDERS 


The statute is based on the commerce clause of the Constitution, 
and it is a familiar exercise of the plenary power of Congress to 
regulate commerce.** A marketing order may be applicable only 
to the handling of any of the commodities, including milk, and the 
products thereof referred to in the act “as is in the current of inter- 
state or foreign commerce, or which directly burdens, obstructs, or 
affects interstate or foreign commerce in such commodity or product 
thereof.” ** 


The statute vests in the Secretary the full reach of the commerce 


36 Various provisions in the Agricultural Adjustment Act of 1933 were incorporated 
by reference in the Agricultural Marketing Agreement Act of 1937. 50 Srat. 246 
(1937). “The adoption of an earlier statute by reference, makes it as much a part of 
the later act as though it had been incorporated at full length.” Engel v. Davenport, 
271 U.S. 33, 38 (1926). See also, Panama R. R. Co. v. Johnson, 264 U.S. 375, 391- 
392 (1924). 

877 U.S.C. § 608c(18) (1952). 

88 Id. § § 608c(3)-(4), (8)-(9), (12), (19). 

89 Id. § § 608c(5), (7) ; 610(b) (2) (i). 

40 Td. § 608a(5)-(8), 608c(14) ; 610(c), (h). 

41 Id. § 608c(15) (A)-(B). 

42 Td. § § 608c(1), 610(j) ; U.S. Const. Art. I, §8 cl. 3. 

483 United States v. Rock Royal Co-op., 307 U.S. 533, 568-571 (1939). The decision 
in United States v. Butler, 297 U.S. 1 (1936) “expressly reserved the question of 
whether the regulation of agriculture was within the commerce power,” and subse- 
quently the Supreme Court “decided the question in favor of the congressional power.” 
Maneja v. Waialua Agricultural Co., 349 U.S. 254, 259 (1955). See also, United 
States v. Darby, 312 U.S. 100, 118 (1941); Wickard v. Filburn, 317 U.S. 111, 118 
(1942) ; Mandeville Farms v. Sugar Co., 334 U.S. 219, 236 (1948) ; Shafer v. United 
States, 229 F.2d 124, 128-129 (4th Cir.), cert. denied, 351 U.S. 931 (1956). 

447 U.S.C. §§ 608 (1)-(2) (1952). The term “interstate or foreign commerce,” 
as defined in the Act, is broad and comprehensive. 7 U.S.C. § 610(j) (1952). In ad- 
dition, commerce which directly affects interstate or foreign commerce is also within 
the ambit of the statute. 7 U.S.C. § 608c(1) (1952). 
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clause of the Constitution.“* The power of Congress to regulate 
commerce is not confined to the regulation of commerce among the 
states, but “extends to those activities intrastate which so affect in- 
terstate commerce . . . as to make regulation of them appropriate 
means to the attainment of a legitimate end, the effective execution 
of the granted power to regulate interstate commerce.” 

There are 68 milk orders in effect with respect to the pricing of 
milk,** and some of the orders are applicable in markets which are 
predominantly interstate in character, e.g., the Boston marketing area 
and the New York metropolitan marketing area.** The power of 
Congress, however, to regulate a small amount of interstate com- 
merce is as complete as its power to regulate a large amount.” A 
milk order is based on the finding that all of the milk which is reg- 
ulated is in the current of interstate commerce or directly affects, 
burdens, or obstructs such commerce.” 


Congress may provide in its regulation of commerce for such types 
or methods of regulation as are deemed to be appropriate, including 


Titusville Dairy Products Co. v. Brannan, 176 F.2d 332, 334-336 (3rd Cir.), cert. 
denied, 338 U.S. 905 (1949); Beatrice Creamery Co. v. Anderson, 75 F. Supp. 
365-367 (D.C. Kan. 1947) ; Balazs v. Brannan, 87 F. Supp. 119, 120-121 (N.D. Ohio 
1949) ; Pacific Coast Dairy v. Department of Agriculture, 19 Cal.2d 818, 123 P.2d 
442, 447 (1942). 

46 United States v. Wrightwood Dairy Co., 315 U.S. 110, 119 (1942). An activity 
which is “local” may, whatever its nature, be regulated by Congress “if it exerts 
a substantial economic effect on interstate commerce.” Wickard v. Filburn, 317 U.S. 
111, 125 (1942). See also, Shafer v. United States, 229 F.2d 124, 128-129 (4th Cir), 
cert. denied, 351 U.S. 931 (1956). 


47 Sixty-four milk orders are in 9 C.F.R. Part 900 (1955), but there has been a 
consolidation of two orders (22 Fep. Rec. 2150, 2825 (1957)) and the issuance of 
some additional orders since the compilation of the Code of Federal Regulations. 
21 Fep. Rec. 5567 (1956), 7482 (1956) ; 22 Fep. Rec. 2527, 5919, 7455 (1957). 


48 The Boston market “obtains about 90% of its fluid milk from states other than 
Massachusetts.” Hood & Sons v. Du Mond, 336 U.S. 525, 526 (1949). any 
two-thirds of the milk produced for the New York metropolitan marketing 
moves in interstate commerce. United States v. Rock Royal Co-op., 307 U.S. 333, $51. 
552 (1939). The marketing of milk in the New York metropolitan marketing area 
“has contacts at least with the entire national dairy industry.” Id. at 550. 


49 United States v. Wrightwood Dairy Co., 315 U.S. 110, 123 (1942); Beatrice 
Creamery Co. v. Anderson, 75 F. Supp. 363, 365-367 (D.C. Kan. 1947); Balazs v. 
Brannan, 87 F. Supp. 119, 120-121 (N.D. Ohio 1949). See also, Connecticut Co. v. 
Power Comm’n, 324 U.S. 515, 535-536 (1945); Mabee v. White Plains Pub. Co., 
327 U.S. 178, 181-184 (1946) ; Mandeville Farms v. Sugar Co., 334 U.S. 219, 229-244 
(1948) ; Wickard v. Filburn, 317 U.S. 111, 118-129 (1942); Currin v. Wallace, 306 
mac 1, ng (1939) ; Stern, The Scope of the Phrase Interstate Commerce, 41 A.B.A.]J. 

3 (1955) 


50 See, ¢.g., the decision with respect to the marketing order for the Southeastern 
Florida marketing area, 22 Fep. Rec. 5588 (1957). 


51 The power of Congress to regulate commerce “is as broad as the economic needs 
of the nation.” American Power Co. v. SEC, 329 U.S. 90, 103-104 (1946). The wis- 


45 United States v. Wrightwood Dairy Co., 315 U.S. 110, 123 (1942). See also, 
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the fixing of the minimum price which dealers or handlers must pay 
to producers for their milk.*? The power of a state to fix prices for 
milk was upheld in Nebbia v. New York,® and the authority of the 
Congress over interstate commerce does not differ in extent or char- 
acter from that of a state relative to its authority over intrastate 
commerce.™ A sale by a producer to a dealer or handler of milk is 
a part of the flow of commerce, and Congress is empowered, under 
the commerce clause, to undertake the stabilization of commerce 
through the process of price-fixing by an administrative agency.™ 

The use of an equalization pool or producer-settlement fund, as 
provided for in a milk order for a market-wide pool, is reasonably 
adapted to allow regulation of the marketing of milk and is not 
violative of the due process clause of the fifth amendment to the 
Constitution.” The fixing of prices is not an impingement on the 
due process clause even if the value of property is thereby reduced. 
The fact that regulation based on the commerce clause “may demon- 
strably be disadvantageous” to a person is not enough to constitute 
a violation of the due process clause. It has been pointed out many 
times that “the exercise of the federal commerce power is not de- 
pendent on its maintenance of the economic status quo; the Fifth 
Amendment is no protection against a congressional scheme of busi- 
ness regulation otherwise valid, merely because it disturbs the profit- 
ability or methods . . .” of a business concern or person subject to 
the regulation.” 


dom of federal regulation, the need for the regulation, and the effectiveness of the 
regulation are questions for Congress, not the courts. Northern Securities Co. v. 
United States, 193 U.S. 197, 350 (1904) ; Arizona v. California, 283 U.S. 423, 455-457 
(1931) ; American Power Co. v. SEC, 329 U.S. 90, 106-107 (1946) ; Secretary of Agri- 
culture v. Central Roig Co., 338 U.S. 604, 606, n. 1 (1950). “The conflicts of economic 
interest between the regulated and those who advantage by it are wisely left under 
our system to resolution by the Congress under its more flexible and responsible 
legislative process. Such conflicts rarely lend themselves to judicial determination. 
And with the wisdom, workability, or fairness, of the plan of regulation we have 
nothing to do.” Wickard v. Filburn, 317 U.S. 111, 129 (1942). 

52 United States v. Rock Royal Co-op., 307 U.S. 533. 568-573 (1939). 

53 291 U.S. 502, 521-539 (1934). 

54 United States v. Rock Royal Co-op., 307 U.S. 533, 568-573 (1939). 

55 Id. at 568-569. 

56 Ibid. Sunshine Coal Co. v. Adkins, 310 U.S. 381, 396 (1940). “Rate-making is 
noah but one species of price-fixing. ” FPC v. Hope Gas Co., 320 U.S. 591, 601 

1944). 

57 United States v. Rock Royal Co-op., 307 U.S. 533, 572-573 (1939). 
P 58 FPC v. Hope Gas Co., supra, note 56; Bowles v. Willingham, 321 U.S. 503, 517- 
18 (1944). 

59 Secretary of Agriculture v. Central Roig Co., 338 U.S. 604, 618 (1950). 

60 American Trucking Assn’s v. United States, 344 U.S. 298, 322, n.20 (1953). 
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Milk that is priced under a milk marketing order is at times in 
competition with milk, from the same production area, which is not 
priced by a milk marketing order." There is, however, no require- 
ment of uniformity in connection with the commerce power,™ and 
the “Fifth Amendment does not require full and uniform exercise of 
the commerce power.” ® This legislation is notable, in that respect, 
for providing that the administrative agency may weigh relative 
needs and restrict the application of regulation to less than the entire 
field. 


The criteria for the governance of the Secretary with respect to 
the issuance of a milk marketing order and the terms or provisions 
which may be included in an order are specified in the act, and there 
is no illegal delegation of authority.* It would have been impractical 
for Congress to undertake to foresee every contingency and de- 
velopment in this field in which “the economy of the industry is so 
eccentric that economic controls have been found at once necessary 
and difficult.” ® Hence the Congress delineated the general policy 
to be followed, specified the public agency to administer the statute, 
and established the boundaries of the delegated authority. It is “not 
necessary that Congress supply administrative officials with a specific 
formula for their guidance in a field where flexibility and the adap- 
tation of the Congressional policy to infinitely variable conditions 
constitute the essence of the program.” ® Regulatory legislation is 
often applicable to “conditions involving details with which it is im- 
practicable for the legislature to deal directly,” * and to impose on 
Congress “the burdens of minutiae would be apt to clog the admin- 


61 United States v. Rock Royal Co-op., 307 U.S. 533, 565-567 (1939) ; United Milk 
Producers of New Jersey v. Benson, 225 F.2d 527, 528 (D.C. Cir. 1955). 


62 Currin v. Wallace, 306 U.S. 1, 14 (1939). 
63 Mabee v. White Plains Pub. Co., 327 U.S. 178, 184 (1946). 
64 United States v. Rock Royal Co-op., 307 U.S. 533, 574-578 (1939). 


65 The quotation, with respect to the fluid milk industry, is from Hood & Sons v. 
Du Mond, 336 U.S. 525, 529 (1949). “The legislative process would frequently bog 
down if Congress were constitutionally required to appraise beforehand the myriad 
situations to which it wishes a particular policy to be applied and to formulate 
specific rules for each situation.” American Power Co. v. SEC, 329 U.S. 90, 105 
(1946). 

66 Lichter v. United States, 334 U.S. 742, 785 (1948). See also, National Broad- 
casting Co. v. United States, 319 U.S. 190, 225-226 (1943) ; — Coal Co. v. 
Adkins, 310 U.S. 381, 397-398 (1940) ; Currin v. Wallace, 306 U.S. 1, 15 (1939) ; 
New York Central Securities Co. v. United States, 287 U. S. 12, 24-25 ( 1832 ; Hamp- 
ton & Co. v. United States, 276 U.S. 394, 409, 411 (1928); Field v. Clark, 143 U.S. 
649, 692-694 (1892). 


87 Currin v. Wallace, 306 U.S. 1, 15 (1939). 
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istration of the law and deprive the [administrative] agency of that 
flexibility and dispatch which are its salient virtues.” 

The statutory provisions with respect to approval of a marketing 
order by the specified percentage of producers, before the order may 
be made effective, do not involve a delegation of legislative author- 
ity.*° Congress has exercised its legislative authority in prescribing 
the conditions in which regulation may be made effective, and one 
of the conditions is the requisite approval by the producers.” 


IV. Tue Procepure INCIDENT TO THE ISSUANCE OF AN ORDER 


A. Notice of Hearing. 


The Secretary of Agriculture is authorized to hold a public hear- 
ing whenever he has “reason to believe” that the issuance of a 
marketing order with respect to milk or any other commodity or 
product subject to the act will tend to effectuate the declared policy 
of the act.* A marketing order may be proposed by any person, 
including the Secretary of Agriculture, and the proposed order 
should be filed in writing with the Department in accordance with 
the procedural regulations.” If it is concluded by the administra- 


tive agency, after such examination or investigation and consideration 
as may be warranted,” that there is reason to believe that the pro- 
posed regulation will tend to effectuate the declared policy of the 
act, the notice of hearing is issued by the agency and published in 
the Federal Register.”* 

The notice of hearing with respect to a proposed order (1) defines 
the scope of the hearing as specifically as may be practicable, 


68 Sunshine Coal Co. v. Adkins, 310 U.S. 381, 398 (1940). 
69 United States v. Rock Royal Co-op., 307 U.S. 533, 577-578 (1939). 
70 [bid.; Currin v. Wallace, 306 U.S. 1, 16 (1939). 


717 U.S.C. § 608c(3) (1952). The authority to issue a notice of hearing has 
been delegated to the Deputy Administrator, Agricultural Marketing Service, United 
States Department of Agriculture. 7 C.F.R. § 900.3(b) (1955). An administrative 
decision to hold a hearing is within the principle that an administrative remedy must 
be exhausted before resort may be had to the courts. Myers v. Bethlehem Corp., 303 
U.S. 41, 51-52 (1938) ; Miles Laboratories v. FTC, 140 F.2d 683, 684-685 (D.C. Cir.), 
cert. denied, 322 U.S. 752 (1944). 

727 C.F.R. § 900.3(a) (1955). 

78 Td. § 900.3(a)-(b). 

74 Id. §§ 900.3(a)-(b), 900.4(b)(1). “Whenever notice of hearing or of oppor- 
tunity to be heard is required or authorized to be given by or under an Act of Con- 
gress, or may otherwise properly be given, the notice shall be deemed to have been 
duly given to all persons .. . if said notice shall be published in the Federal Regis- 
ter... .” 44 U.S.C. § 308 (1952). “General notice of proposed rule-making shall be 
published in the Federal Register. . . .” 5 U.S.C. § 1003(a) (1952). 
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(2) contains either the terms or the substance of the proposed reg- 
ulatory order or a description of the subjects and issues involved, 
and (3) describes the industry, area, and class of persons to be reg- 
ulated, and states the time and place of the hearing, and the place 
where copies of the proposed order may be obtained or examin 
The notice of hearing is adequate if it clearly discloses the purpose of 
the hearing” and specifies the time and place of the hearing.” 


B. Hearings, Recommended Decisions, and Final Decisions. 


A hearing with respect to a proposed marketing order for milk is a 
part of the “rule making” procedure under the terms of the Admin- 
istrative Procedure Act.”* The object of a hearing with respect to a 
proposed order for the regulation of milk marketing “is not only to 
afford the individuals [at the hearing] the opportunity of airing their 
objections to the proposed scheme of things, but is also to give the 
administrators the chance of obtaining information which might 
have been overlooked or otherwise not available to them.” In 
some instances hundreds of people are present at a hearing with re- 
gard to a proposed marketing order for milk, and each person is 
“. . desirous of insuring the maximum protection to his own in- 


terests.” *° It has been said that if “. . . the equivalent of court pro- 
ceedings were granted to each person, or even to groups, the hearing 
would be unwieldy and not susceptible to a satisfactory conclusion. 
Obviously, a more workable balance must be struck between ad- 
ministrative efficiency and the protection of individual rights.” * 


757 C.F.R. § 900.4(a) (1955). See also 5 U.S.C. § 1003(a) (1952). 

76 United States v. Wrightwood Dairy Co., 127 F.2d 907, 910 (7th Cir. 1942). See 
also, Willapoint Oysters v. Ewing, 174 F.2d 676, 684-685 (9th Cir.), cert. denied, 338 
U.S. 860 (1949). 

77 The selection of the “place” at which a hearing is to be held is a matter that is 
within administrative discretion, The regulative provision for designating the place 
of a hearing is similar to the statutory provision that “terms or sessions of courts of 
appeals shall be held . . . at the places listed below, and at such other places. . . 
as may be designated by rule of court .. .” and each court “may hold special terms 
at any place within its circuit.” 62 Strat. 872 ( reo 28 U.S.C. § 48 (1952). See 
also, 1 | ee 74 (1789) ; Matter of Moran, 203 U.S. 96, 103 (1906) ; Mace v. Berry, 
225 S.C. 160, 81 S.E. 2d 276, 281 (1954). 

785 U.S.C. §1001(c) (1952). For a discussion of the difference between rule- 
making and adjudication, see Prentis v. Atlantic Coast Line, 211 U.S. 210, 226 ae . 
In re Federal Water & Gas Corp., 188 F.2d 100, 104 (3d Cir.), cert. denied, 341 U.S 
953 (1951). 

79 United States v. Wrightwood Dairy Co., 127 F.2d 907, 910 (7th Cir. 1942). 

80 [bid. There are approximately 500 handlers and 53,000 producers of milk for the 
New York-New Jersey milk marketing area. Market Administrator’s Bulletin, New 
York-New Jersey Milk Marketing Area, Vol. 17, No. 9, 1, 3 (September, 1957). 

81 United States v. Wrightwood Dairy Co., 127 F.2d 907, 910 (7th Cir. 1942). 
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A Hearing Examiner appointed under the Administrative Proce- 
dure Act serves as the presiding officer at a hearing on a proposed 
marketing order.” ‘The testimony at a hearing, on a proposed order, 
is under oath and is reported verbatim; the right of cross-examination 
applies to the extent necessary to a full and true disclosure of the 
facts; and documentary evidence may be received at the hearing. 
Evidence is excluded, insofar as practicable, if the evidence is im- 
material, irrelevant, or unduly repetitious, or “. . . is not of the sort 
upon which responsible persons are accustomed to rely.”** Official 
notice is taken, on proper request, of such matters as are judicially 
noticed by the courts of the United States, and official notice is taken 
of technical, scientific, or commercial facts which are of established 
character. The technical rules of evidence applicable in civil trials 
in court are not applicable in administrative hearings, and the pro- 
cedure, including the adduction of evidence, is more elastic and in- 
formal than in a court proceeding.®” 


Subsequent to the hearing, briefs and proposed findings and con- 
clusions may be filed with the Hearing Clerk within the period of 
time specified by the Hearing Examiner.** A transcript of the hear- 
ing, as certified by the Hearing Examiner, is kept on file in the office 
of the Hearing Clerk in the Department and is available for examina- 
tion as a public record.” 


A recommended decision is prepared, subsequent to a hearing on 


“Where a rule of conduct applies to more than a few people it is impracticable that 
every one should have a direct voice in its adoption. The Constitution does not 
require all public acts to be done in town meeting or an assembly of the whole.” 
Bi-Metallic Investment Co. v. Colorado, 239 U.S. 441, 445 (1915). 

827 C.F.R. § § 900.1(d), (m), 900.8(a) (1955) ; 12 Fep. Rec. 971 (1947) ; 60 Star. 
241 (1946), 7 U.S.C. § 1006 (1952). 

887 C.F.R. §§ ae (1), (4) (1955); 5 U.S.C. § 1006(c). See also, Southern 
Stevedoring Co. v. Voris, 190 F.2d 275, 277 (Sth Cir. 1951). 

847 C.F.R. § 900.8(d) (1) (1955). See also, NLRB v. Remington Rand, In Bs 
F.2d 862, 873 (2d Cir.), cert. denied, 304 U.S. 576 (1938) ; 60 Srat. 241 (1946), 5 
U.S.C. § 1006(c) (1952). 

85 7 C.F.R. § 900.8(d) (5) (1955). 


86 FTC v. Cement Institute, 333 U.S. 683, 706 (1948); Wallace Corp. v. NLRB, 
323 U.S. 248, 253 (1944); Opp Cotton Mills Inc. v. Administrator, 312 U.S. 126, 
155 (1941) ; FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 142-143 (1940) ; Buck- 
walter v. FTC, 235 F.2d 344, 346 (2d Cir. 1956) ; Concrete Materials Corp. v. FTC, 
189 F.2d 359, 362 (7th Cir. 41951) /_fooe Dodge Refining Corp. v. FTC, 139 F.2d 
393, 397 (2d Cir. 1943) ; NLRB v. Remington Rand, Inc., 94 F.2d 862, 873 bh Cir.), 
cert. denied, 304 U.S. 576 ( 1938) ; Wicmore, Evipence § § 4a-4b (3d ed. 1940); 
Davis, ADMINISTRATIVE LAW § 149 (1951). 

87 Lambros v. Young, 145 F.2d 341, 343 (D.C. Cir. 1944). 

887 C.F.R. § 900.9(b) (1955). 

897 C.F.R. § 900.11 (1955). 
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a proposed milk marketing order, and the recommended decision by 
the Deputy Administrator is filed by the administrative agency in 
accordance with the requirements of the regulations. The recom- 
mended decision includes, inter alia, (1) an explanation of the ma- 
terial issues of fact, law, or discretion presented on the record of 
the hearing, (2) proposed findings and conclusions with respect to 
the issues as well as the reasons or basis for the findings and con- 
clusions, and (3) a proposed marketing order if an order is war- 
ranted on the basis of the hearing record.* The recommended de- 
cision is published in the Federal Register, and an opportunity is 
given to all interested persons to file exceptions to the recommended 
decision within the period of time specified in the notice of the rec- 
ommended decision.” 

After the consideration of the record, a final decision is made by 
the Secretary.** The final decision includes, inter alia, a statement 
of findings and conclusions by the Secretary as well as the reasons 
and basis therefor with respect to all of the material issues of fact, 
law, or discretion presented on the record,™ and a ruling upon each 
exception filed to the recommended decision,” and the decision sets 
forth the marketing order if the Secretary finds upon the record 
that the order and all of its terms and provisions will tend to ef- 


fectuate the declared policy of the act.** The marketing order which 
is thus approved by the Secretary is complete except for the effec- 
tive date and the determinations with respect to handler and pro- 
ducer approval.” 


907 C.F.R. § 900.12 (1955) ; 5 U.S.C. § 1007 (1952). 

917 C.F.R. § 900.12(b) (1955). 

92 Id. §900.12(c). The filing of the recommended decision may be omitted if the 
Secretary finds on the basis of the record that due and timely execution of his func- 
= imperatively and unavoidably requires such omission. 7 C.F.R. § 900.12(d) 
(1955). 

93 The Secretary has delegated, subject to some qualifications, to “the Under = 
retary of Agriculture and each Assistant Secretary of Agriculture, severally, the 
authority to perform all duties and to exercise all the pee and functions which 
are...” vested in the Secretary. 18 Fen. Rec. 7498 (19 i The delegation to other 
officials i in the Department does not, however, preclude the Secretary from exercising 
any of the powers, functions, or duties referred to in the delegation order. Ibid. This 
delegation order does not include the adjudicatory authority of the Secretary with 
respect to petitions under §8c (15)(A) of the Agricultural Marketing Agreement 
Act of 1937. 7 U.S.C. § 608¢(15) (A) (1952). See also, 5 U.S.C. § § 514b, 517 (1952) ; 
67 Stat. 633 (1953); 18 Fep. Rec. 3219 (1953); Parish v. United States, 100 U.S. 
500, 504 (1879). 

945 U.S.C. § 1007 (1952). 

95 Ibid. 

96 7 U.S.C. § 608 (4) (1952). 

977 C.F.R. § 900.13a (1955). 
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C. Findings. 


In addition to affording to all interested parties an opportunity 
for hearing, the administrative agency manifests, in its decision, a 
reasoned conclusion. An order regulating the handling of milk 
may be made effective by the Secretary only if he makes the various 
findings required by the act. A finding is required, on the basis of 
the evidence adduced at the hearing, that the order and all of its 
terms and conditions “will tend to effectuate the declared policy 
[of the act] with respect to such commodity.” ** If the parity price 
is not reasonable in view of certain factors specified in the act, a 
finding is also made, in the issuance of a milk order, that the parity 
price of milk as determined pursuant to section 2 of the act is not 
reasonable in view of the price of feeds, available supplies of feeds, 
and other economic conditions which affect the market supply and 
demand for milk in the particular marketing area, and that the 
minimum prices, under such order, “will reflect such factors, insure 
a sufficient quantity of pure and wholesome milk, and be in the public 
interest.” 1° 

Findings are required with respect to whether the order meets the 
requisite approval on the part of the industry." It is provided in 
the act that no order shall become effective, except as hereinafter 
explained, unless the handlers of at least 50 per centum of the volume 
of the particular commodity have signed a marketing agreement with 
provisions similar to those in the order and unless the order is ap- 
proved by at least two-thirds or three-fourths of the producers— 
depending on whether the order provides for a market-wide pool or 
an individual handler pool—by number or volume.’ If the requisite 
approval by the handlers is not obtained, the Secretary may never- 
theless issue an order if he finds that the issuance of the order is the 
only practical means of advancing the interests of the producers, 
pursuant to the declared policy of the act, and if the issuance of the 
order meets with the requisite approval of the producers.’ 


987 U.S.C. § 608c(4) (1952). 

99 Td. § 608c(18). See, e.g.,22 Fen. Rec. 5919 (1957). 

100 [bid. See also, United States v. Turner Dairy Co., 166 F.2d 1, 4 (7th Cir.), 
cert. denied, 335 U.S. 813 (1948). 

1017 U.S.C. § § 608c(8), (9) (1952). 

102 Id. § 608c(8). The approval by number or by volume on the part of producers 
relates to those producers who were engaged in that business during a representative 
period determined by the Secretary. Ibid. 

1087 U.S.C. § wna (1952) ; § 102 of the 1947 Reorganization Plan No. 1. 12 
Fep. Rec. 4534 (194. 
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For the purpose of ascertaining whether the issuance of an order 
is approved or favored by the producers the Secretary may conduct 
a referendum among producers, and the statutory requirements with 
respect to producer approval “shall be held to be complied with if, 
of the total number of producers, or the total volume of production, 
as the case may be, represented in such referendum, the percentage 
approving or favoring is equal to or in excess of the percentage re- 
quired . . .” under the provisions of the act.’®* In arriving at a finding 
as to whether the requisite percentage of producers approve the is- 
suance of the marketing order the Secretary considers the approval 
or disapproval “by any cooperative association of producers, bona 
fide engaged in marketing the commodity or product thereof covered 
by such order, or in rendering services for or advancing the interests 
of producers of such commodity, as the approval or disapproval of 
the producers who are members of, stockholders in, or under con- 
tract with, such cooperative association of producers.” * 

An additional finding is made by the Secretary to the effect that 
the order regulates the handling of milk in the same manner as speci- 
fied in a marketing agreement, which was included within the scope 
of the hearing, and that the order is applicable only to persons in 
the respective classes of industrial or commercial activity specified 
in the marketing agreement. A finding is also made that the milk 
and milk products within the regulatory scope of the order are in 
the current of interstate commerce or directly affect, obstruct, or 
burden interstate commerce in milk or its products.’ 

The findings need not be formal or in separately numbered para- 
graphs, and it is sufficient if the findings appear in the form of a 
statement in the report or order of the administrative agency.’ 

1047 U.S.C. § 608c(19) (1952). This statutory provision, as to ate referendal result, 
precludes any reliance on the rationale in Braden v. Stumph, 84 Tenn. 581, 582-593 
(1886). Also, only producers who are affected by an order ar Batt tled to to participate 
in the referendum. H.P. Hood & Sons v. United States, 307 Us . 588, 597-599 (1939) ; 
United States v. Wrightwood Dairy Co., 127 F.2d 907, 911 (7th Cir. 1942). See also, 
Benson v. Schofield, 236 F.2d 719, 723 (D.C. Cir. 1956), cert. denied, 352 U.S. 976 
(1957). “There is no authority in ‘the courts to go behind this conclusion of the Sec- 
retary [as to producer approval in the referendum] to inquire into the influences which 


caused the producers to favor the resolution.” United States v. Rock Royal Co-op., 
307 U.S. 533, 559 (1939). 


1057 U.S.C. See) (1952) ; H.P. Hood & Sons v. United States, 307 U.S. 
588, 599 (1939). The findings required by the act need not be in the exact words 
H the statute. United States v. Wrightwood Dairy Co., 127 F.2d 907, 911 (7th Cir. 

1067 U.S.C. § 608c¢(10) (1952). See, ¢.g., 22 Fep. Rec. 5919 (1957). 

107 See, ¢.g., 22 Fep. Rec. 5919 (1957). 

108 Baltimore & O. R. Co. v. United States, 201 F.2d 795, 798 (3d Cir. 1953); 
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The findings by the Secretary include, under the terms of the Ad- 
ministrative Procedure Act, the reasons and basis for the findings 
with respect to all of the material issues of fact, law, or discretion 
presented on the record.” In some instances the reasons or basis for 
a finding may be definitely and fully stated in brief range."° Some 
issues, however, have their rootage in the complexities of milk mar- 
keting, and explicative analysis may be included in the statement of 
the reasons or basis for the findings.’ 


V. Procepure INCIDENT TO THE AMENDMENT OF AN ORDER 


The pricing of milk is affected by circumstances of great variety 
and constant change. Price fixing, under a milk marketing order 
for a metropolitan marketing area, is not static but requires constant 
attention and frequent hearings with respect to proposed amend- 
ments.* The effectiveness of a milk marketing order depends upon 
its adaptability to the conditions affecting a particular marketing 
area and upon its “adjustment from time to time to meet changing 
conditions.” ** 


The procedure and requirements relative to the issuance of an 
order are also applicable with respect to the issuance of an amend- 
ment to an order."* 


Johnston Seed Co. v. United States, 191 F.2d 228, 230 (10th Cir. 1951); Norfolk 
Southern Bus Corp. v. United States, 96 F. Supp. 756, 759-760 (E.D. Va.), aff'd per 
curiam, 340 U.S. 802 (1950); Beard-Laney v. United States, 83 F. Supp. 27, 31 
(E.D.S.C.), aff'd per curiam, 338 U.S. 803 (1949). 


109 5 U.S.C. § 1007(b) (1952). 


110 An administrative agency is not required, however, in an etiological explanation 
to annotate to each statement or finding the evidence which supports it. United States 
v. Pierce Auto Lines, Inc., 327 U.S. 515, 529 (1946); Group of Investors v. Mil- 
waukee R. Co., 318 U.S. 523, 538-539 (1943) ; Luckenbach S.S. Co. v. United States, 
122 F. Supp. 824, 827-828 (S.D.N.Y.), aff'd per curiam, 347 U.S. 984 (1954). 


111 See, e.g., 18 Fep. Rec. 6458-6465 (1953). 


112 E.g., more than 200 changes were made in the regulatory provisions of the New 
York milk marketing order during the period from September 1938 through December 
1949 and the changes were made on 53 different occasions. 18 Fep. Rec. 6459 (1953). 


113 S. Rep. No. 565, 75th Cong., Ist Sess., 3 (1937). See also, H. R. Rep. No. 468, 
75th Cong., Ist Sess. 3 (1937). 


1147 U.S.C. §608c(17) (1952). The hearing with respect to a proposed mar- 
keting order “shall not be less than 15 days after the date of the publication of 
the notice in the Federal Register . . .” unless it is administratively determined that 
am emergency exists which requires a shorter period of notice. 7 C.F.R. § 900.4(a) 
(1955). The act provides, however, that with respect to the notice of a hearing on a 
proposed amendment to an order the notice shall be given not less than three days 
prior to the date fixed for such hearing. 7 U.S.C. § 608c(17) (1952). 
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VI. Terms Wuicu May Be INCLUDED IN A MiLk MARKETING 
ORDER 


The act outlines the provisions which may be included in a milk 
marketing order,"* but the statutable provisions do not prescribe a 
rigid or inflexible method of establishing a minimum price for milk 
under a marketing order. Broad statutory standards for administra- 
tive use are a reflection of the necessities of modern legislation deal- 
ing with complex economic or social problems.“* The Congress 
was not seeking to solve the divergent economic problems in the field 
of milk marketing by a code of specifics. The terms of an order 
“are largely matters of administrative discretion” and the details “are 
left to the Secretary and his aides.” **7 


The terms in the act are applicable to diversified circumstances, 
and the facts in each situation must be appraised in order to formulate 
a view as to whether a particular provision, for inclusion in an order, 
is within the statutory authorization."* A general policy is revealed 
by the delineative terms in the statute, and the penumbral bounds of 
the statutory authorization cannot be determined, in a particular 
situation, by mere verbality as a matter of law. 


The provisions in a milk order may be based on one or more of the 
terms and conditions outlined in the statute. A milk order may 
provide for the classification of milk in accordance with the form in 
which it is used or in accordance with the purpose for which it is 
used, and a milk order may fix or provide a method for fixing a 
minimum price for each use classification.” A milk order may pro- 
vide for the payment to all producers delivering milk to all handlers, 


1157 U.S.C. § § 608 (5), (7), (13), (18), 610(b) (2) (i) (1952). 

116 See, ¢.g., Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 185-186 (1941) ; Sunshine 
Anthracite Coal Co. v. Adkins, 310 U.S. 381, 398-400 (1940). 

117 Stark v. Wickard, 321 U.S. 288, 310 (1944). See also, Queensboro Farms 
Products db v. Wickard, 137 F.2d 969, 977 (2d Cir. 1943). 

118 See, Grant v. Benson, 229 F.2d 765 (D.C. Cir. 1955), cert. denied, 350 
US. i013 (1956) : Bailey Farm Dairy Co. v. Anderson, 157 F.2d 87 (8th Cir.), cert. 
denied, 329 U.S. 788 (1946) ; Waddington Milk Co. v. Wickard, 140 F.2d 97 (2d Cir. 
1944) ; Queensboro Farms Products v. Wickard, 137 F.2d 969 (2d Cir. 1943). 

1197 U.S.C. §§ 608c(5), (7) (1952). Statutory Pisa which is in the disjunc- 
tive should receive the normal disjunctive meaning. nion Corporation v. Wallace, 
112 F.2d 192, 196 (D.C. Cir.), cert. denied, 310 bs ao (1940). The preclusive ref- 
erence in 7 U.S.C. § 608c(5) against a milk marketing order containing any term 
or condition not referred to therein is necessarily qualified by other provisions in the 
act, e.g., 7 U.S.C. § 610(b) (2) (i) (1952). All of the provisions in a enn & —— well 
as the object and policy of the measure, are to be con On Ca 30 US oe mae 
ing of a particular provision. Labor Board v. Lion Oil Co., 352 288 ( 1957). 

1207 U.S.C. § 608c(5) (A) (1952). 
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under the order, of uniform minimum prices for all milk so de- 
livered,** and that type of regulation is generally characterized as a 
market-wide pool. A milk order may, however, provide for an 
individual-handler pool whereby all producers and associations of 
producers delivering their milk to the same handler receive a uni- 
form price for all of the milk delivered by them.” The act incor- 
porates the methods of pooling and pricing milk which were em- 
ployed by cooperative associations of producers prior to the enact- 
ment of this legislation. 

The statutory provisions with respect to minimum prices for a use 
classification of milk provide for variations or adjustments for 
(1) volume, market, and production differentials customarily a 
plied by the handlers who are regulated by the order, (2) the grade 
or quality of the milk purchased, and (3) the locations at which 
delivery of the milk or any use classification thereof is made to the 
handlers.*** The uniform minimum price under an individual handler 
pool or under a market-wide pool are subject to variations or adjust- 
ments for (1) volume, market, and production differentials cus- 
tomarily applied by the handlers who are regulated by the order, 
(2) the grade or quality of the milk delivered, (3) the locations at 
which delivery of the milk is made, and (4) whatever variation or 
adjustment is appropriate, under the circumstances, equitably to ap- 
portion the total value of the milk purchased by a handler or by all 
handlers among producers and associations of producers on the basis 
of their marketings of milk during a representative period of time. 
A milk order may include provisions for making adjustments in pay- 
ments, as among handlers and producers who are also handlers, to 
the end that the total sums paid by each handler shall equal the value 
of the milk purchased by him under the terms of the act.’** 

The milk marketing orders provide for the payment of a uniform 
minimum price to the producers, under a market-wide pool or an 
individual-handler pool.’*7 Various additions and subtractions are 


121 Jd. § 608c(5) (B) (ii). 
122 Td. § 608c(5) (B) (i). 
123 S. Rep. No. 1011, 74th Cong., Ist Sess. 9 (1935); H.R. Rep. No. 1241, 74th 


Cong., Ist Sess., 9 ( 1935). See also, Maryland & Virginia Milk Pro. Ass'n v. United 
States, 193 F.2d 907, 915-916 (D.C. Cir. 1951). 


124 Supra note 120. 
125 7 U.S.C. § 608c(5)(B) (1952). 


126 Td. § § 608e(5) (B) (ii), 608¢(5) (C) ; United States v. Rock Royal Co-op., 307 
U.S. 533, 571 (1939). 


1277 U.S.C. § 608¢(5) (B) (1952). 
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made in computing the class prices and the uniform minimum price,’ 
under a market-wide pool, but in brief the computation is as follows: 


The Market Administrator computes the value of milk used by 
each pool handler by multiplying the quantity of milk he uses in 
each class by the class price and adding the results. The values for 
all handlers are then combined into one total. That amount is de- 
creased or increased by several subtractions or additions . . . . The 
result is divided by the total quantity of milk that is priced under 
the regulatory program. The figure thus obtained is the basic or 
uniform price which must be paid to producers for their milk.1* 


An order for a market-wide pool provides for a producer-settlement 
fund. 


Each handler whose own total use value of milk for a particular 
delivery period, i.e., a calendar month, is greater than his total pay- 
ments at the uniform price is required to pay the difference into an 
equalization or producer-settlement fund. Each handler whose 
own total use value of milk is less than his total payments to pro- 
ducers at the uniform price is entitled to withdraw the amount of 
the difference from the equalization or producer-settlement fund. 
Thus a composite or uniform price is effectuated by means of the 
equalization or producer-settlement fund. 


In view of the different situations in the various milk marketing 
areas there has been a wide variation in the methods used in fixing 
the classification or use prices for milk. A simple method has been 
used, for some purposes, whereby a differential is added to the prices 
paid for milk to produce manufactured products.* Some orders set 
forth formulaic provisions, based upon various economic factors, and 
these formulae govern in the preciation or determination of price 
for a use classification.'*” 


128 See, ¢e.g., Grant v. Benson, 229 F.2d 765 ba Cir. — cert. denied, 350 U. 
1015 (1986) "Grandview Dairy v. Jones, 157 F.2d 5 (2d Cir.), cert. denied, 329 U. 
787 (1946) ; Bailey Farm Dairy Co. v. Anderson, 2d 7 F.2d 87 (8th Cir.), cert. denied, 
329 U.S. 788 (1946) ; Green Valley Creamery v. United States, 108 F.2d 342 (1st 
aa: 7 C.F.R. 8§ 927.40-927.50, 927.60-927.78 (1955) ; 22 Fep. Rec. 4649-4658 

128 Grant v. Benson, 229 F.2d 765, 767 (D.C. Cir. 1955), cert. denied, 350 U.S. 
1015 (1956). See also, United States v. Rock ol Co-op., 307 US. 533, 571 
(1939) ; Brannan v. Stark, 342 U.S. 451, 453-455 (19 hs Grandview Dairy v. Jones, 
157 F.2d 5, 6-7 (2d Cir.), cert. denied, 329 U.S. 787 (1 946). 

130 [bid. 


181 See, e.g.,7 C.F.R. § 903.51(a) (1) (1955). 
182 See, ¢.g.,7 C.F.R. § 904.48 (1956). 
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The elaborate provisions which are necessary, in some situations, 
for the classification and pricing of milk are manifested in one of the 
orders and the regulations thereunder which are published in 58 
double-column pages of the Code of Federal Regulations,* and the 
program was recently the subject of an amended order that required 
15 triple-column pages for its proclamation in the Federal Register. 
The provisions in the various milk marketing orders relate to an 
infinite variety of circumstances,’ and the statutory terms for the 
classification and pricing of milk are to be “given a practical regula- 
tory significance” ** so as to be applicable to the diversified problems 
of the industry. 

The latitude of the act, with respect to the provisions in a milk 
order, is underscored by several statutory terms which expressly 
authorize a variety of provisions for inclusion in an order,’ and in 
addition the act authorizes the inclusion, in a milk order, of terms 
and conditions which are incidental to, and not inconsistent with, the 
terms and conditions specified in the act for the classification and 
pricing of milk, and necessary to effectuate the other provisions in an 
order.** It was held in United States v. Rock Royal Co-op.,™ that 
“provisions auxiliary to those definitely specified” in the act, for the 


classification and pricing of milk, may be included in an order. The 
incidental power includes all relevant and auxiliary powers necessary 
to carry into effect the primary power.’ The auxiliatory provisions 
which may be based on the “incidental” authorization in the act must 
be “necessary” as well as “incidental,” *** but manifestly a showing 
that a provision is necessary does not preclude it from being inciden- 
tal. The word necessary, in a remedial statute, does not mean indis- 


138 7 C.F.R. § § 927.1-927.500 (1955). 
184 22 Fep. Rec. 4643-4659 (1957). 
135 This regulatory program has been characterized as “an undertaking of mon- 


strous difficulty.” Dairymen’s League Cooperative Ass’n v. Brannan, 173 F.2d 57, 66 
(2d Cir.), cert. denied, 338 U. S. 825 (1949). 


186 Bailey Farm Dairy Co. v. Anderson, 157 F.2d 87, 94 (8th Cir.), cert. denied, 
329 U.S. 788 (1946). 


1877 U.S.C. §§ 608c(5)(D), (E), (F), (7)(A), (C) (1952). There are, how- 
ever, three types of provisions which are prohibited by the act. 7 U.S.C. § § 608c(5) 
(G), (10); (13) (B) (1952). See also, Kass v. Brannan, 196 F.2d 791 (2d Cir.), cert. 
denied, 344 U.S. 891 (1952) ; - YS Farm Dairy Co. v. Anderson, 157 F.2d 87, 94 
(8th Cir.), cert. denied, 329 U.S. 788 (1946). 


1887 U.S.C. § 608c(7) (D) (1952). 

189 307 U.S. 533, 576 (1939). 

140 First National Bank v. National Exchange Bank, 92 U.S. 122, 127 (1875). 
1417 U.S.C. § 608c(7) (D) (1952). 
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pensable, essential, or vital. The structure of the act shows that 
the three conjunctive conditions, scil., incidental, necessary, and not 
inconsistent, are to be given meaning and significance, depending on 
the facts in a particular situation." 

The provisions in the act for the classification and pricing of milk 
are designed for application by the administrative agency to achieve 
the parity goal set forth in the statute,"* or if the parity price is not 
reasonable in view of the price of feeds, the available supply of feeds, 
and other economic conditions which affect market supplies and 
demand for milk and its products in the particular marketing area, the 
terms of an order may provide for the establishment of such mini- 
mum prices, which dealers or handlers shall pay to producers for 
their milk, as the Secretary finds will reflect such factors, insure a 
sufficient quantity of pure and wholesome milk, and be in the public 
interest.© The broad objectives of the act are to be definitized, by 
the terms of an order, to meet the circumstances and needs in a 
particular marketing area.’*° 

In addition to the classification and pricing terms in an order, pro- 
visions are included for the selection of an agency to exercise certain 
administrative powers and perform certain administrative duties.*** 
The designated agency is authorized to administer the order, to issue 
rules and regulations to effectuate its terms and provisions, to receive, 
investigate, and report to the Secretary of Agriculture complaints of 
violations of the order, and to recommend to the Secretary amend- 
ments to the order.“** A market administrator is designated as the 
intendant or agency to administer a milk marketing order.“ The 
expenses of the market administrator are defrayed by means of as- 
sessments which are collected from the handlers who are regulated 
by the order. The exaction of administrative assessments to cover 


142 Armour & Co. v. Wantock, 323 U.S. 126, 129-132 (1944) ; Borden Co. v. Borella, 
325 U.S. 679, 682-684 (1945) ; Roland Co. v. Walling, 326 U.S. 657, 664 (1946). 

143 See, ¢.g., Grant v. Benson, 229 F.2d 765 (D.C. Cir. 1955), cert. denied, 350 U.S. 
1015 (1956), in which certain provisions in an order were held valid on the basis of 
the trichotomous terms in 7 U.S.C. § 608c(7)(D) (1952), whereas in Brannan v. 
Stark, 342 U.S. 451, 460 (1952) different provisions in another order were held 
invalid on the basis of the three terms in the statutory provision. 

1447 U.S.C. § 602 (1952). 

145 7 U.S.C. § 608c¢(18) (1952). 

146 Hearings Before Subcommittee No. 4 of the House Committee on the Judiciary 
on H.R. 4236, H.R. 6198, and H.R. 6324, 76th Cong., 1st Sess., ser. 13, at 161 (1939). 

er 7 U.S.C. § 608c¢(7) (C) (1952). See also, ¢.9., 7 C.F.R. § § 904.10-904.12 (1956). 

Ibid. 
149 [bid. : 
1807 U.S.C. § 610(b) (2) (i) (1952). See also, 7 C.F.R. § 904.72 (1956). 
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the expenses incurred by the market administrator, in performing 
the duties and exercising the powers incident to the administration 
of the order, is auxiliary to the regulation of commerce and is based 
on the commerce clause.'** 

The handlers who are subject to the regulatory provisions of an 
order are required to maintain books and records and to submit such 
information as may be necessary to enable the Market Administrator 
and the Secretary to determine whether the provisions of the order 
have been complied with by the handlers. Information may also 
be required by the Secretary to determine “whether or not there has 
been any abuse of the privilege of exemption from the anti-trust 
laws.” 158 


VII. Srarurory AUTHORIZATION FOR FEDERAL-STATE ORDERS 


The Secretary of Agriculture is authorized by the act to confer 
with and hold joint hearings with the duly constituted authorities 
of any state, and the Secretary is authorized to cooperate with the 
state officials and to issue orders “complementary to orders or other 
regulations issued by such authorities.” *** A state program, under 
some circumstances, may be deemed by the Secretary a sufficient 


reason for believing that no program is necessary under the federal 
act.?*5 


In the event of regulation by a state and also regulation under the 
act of Congress, an effort should be made to maintain uniformity in 
the formulation and administration of the federal-state programs.’** 


151 Monetary exactions may be obtained by virtue of an exercise of the power of 
Congress to regulate commerce. Head Money Cases, 112 U.S. 580, 595-596 (1884) ; 
Board of Trustees v. United States, 289 U.S. 48, 58-59 (1933). See also, Hamilton 
v. Dillin, 88 U.S. (21 Wall.) 73, 90-97 (1874); Varney v. Warehime, 147 F.2d 238, 
245 (6th Cir.), cert denied, 325 U.S. 882 (1945); Combs v. United States, 98 F. 
Supp. 749, 754-756 (D. Vt. 1951). 

152 See 7 C.F.R. § § 904.30-904.38 (1956). Record keeping and reporting require- 
ments are familiar provisions in statutes providing for the regulation of commerce. 
Baltimore & Ohio R. R. v. ICC, 221 U.S. 612, 620-623 (1911); United States v. 
Morton Salt Co., 338 U.S. 632, 647-651 (1950) ; Rodgers v. United States, 138 F.2d 
992, 994-996 (6th Cir. 1943) ; Bartlett Frazier Co. v. Hyde, 65 F.2d 350, 351-352 (7th 
Cir. 1933). See also, United States v. Ruzicka, 329 U.S. 287, 288-289 (1946) ; United 
States v. Turner Dairy Co., 162 F.2d 425, 426-428 (7th Cir.), cert. denied, 332 U.S. 
836 (1947); United States v. Turner Dairy Co., 166 F.2d 1 (7th Cir.), cert. denied, 
335 U.S. 813 (1948) ; Panno v. United States, 203 F.2d 504, 510 (9th Cir. 1953). 

183 7 U.S.C. § 608d(1) (1952). 

1547 U.S.C. § 610(i) (1952) ; Parker v. Brown, 317 U.S. 341, 352-359 (1943). 

155 Parker v. Brown, 317 U.S. 341, 354 (1943). 


156 It has been said that Congress was not enlarging the jurisdiction of the states 
“by authorizing them to regulate subjects which would have otherwise fallen within 
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The milk marketing order for the New York-New Jersey metro- 
politan marketing area is a joint federal-state program,” and the 
program is administered by a market administrator appointed under 
the federal statute and, also, under the state legislation. 


VIII. SusPENSION OR TERMINATION OF AN ORDER OR A 
PROVISION IN AN ORDER 


Some changes in a milk marketing order may be made effective 
without resorting to the amendatory process. The act provides that 
the effectiveness of an order or a provision in an order shall be sus- 
pended or terminated whenever the Secretary finds that it does not 
tend to effectuate the declared policy of the act.’ 

The Secretary is also required to terminate an order whenever he 
finds that “such termination is favored by a majority of the producers 
who, during a representative period determined by the Secretary, 
have been engaged in the production for market of the commodity 
specified in such . . . order, within the production area specified in 
such .. . order, or who, during such representative period, have been 
engaged in the production of such commodity for sale within the 
marketing area specified in such . . . order . . .,” if the majority pro- 
duced for market, during the representative period, more than 50 
per centum of the volume of the commodity produced for market 
within the production area specified in the order or produced, dur- 
ing the representative period, more than 50 per centum of the volume 
of the commodity sold in the marketing area specified in the order.’ 

The authority of the Secretary to determine “a representative 
period” in connection with his conclusion as to whether the requisite 
percentage of producers favor the termination of an order is similar 
to his determination of “a representative period” for other purposes 
under the act’** and pursuant to other statutes administered by him.’ 
Wide discretion is, ex necessitate, vested in the Secretary with re- 
spect to the determination of a representative period to be used for 


the exclusive federal domain” but that Congress had in mind state p which, 
under some circumstances, would parallel federal orders. Brief for the United States 
as Amicus Curiae, p. 46, Parker v. Brown, 317 U.S. 341 (1943). 


157 3 Fep. Rec. 1945, 2100, 2102 (1938) ; 22 Fen. Rec. 4643 (1957). 

158 18 Fep. Rec. 6458 (1953). 

159 7 U.S.C. § 608 (16) (A) (1952). 

160 Jd. § 608c (16) (B). 

161 Id. § § 608c(8) (A), (B), (9) (B). 

162 See Secretary of Agriculture v. Central Roig Co., 338 U.S. 604, 608-614 (1950). 





206 THE GEORGE WASHINGTON LAW REVIEW 


the purpose of ascertaining whether the termination of an order is 
favored by the requisite percentage of producers. There “is no 
calculus available for determining whether a base period for measure- 
ment is fairly representative,” *** and under a statutory provision of 
this character the Secretary is authorized to select such period as, in 
his judgment, is reasonably appropriate on the basis of the relevant 
facts. 


IX. Apyupicatory PRocEEDINGS WITH RESPECT TO THE VALIDITY 
OF AN ORDER, A PROVISION IN AN ORDER, OR AN OBLIGATION 
THEREUNDER 


Any handler who is subject to a milk marketing order “may file 

a written petition with the Secretary of Agriculture, stating that any 
such order or any provision of any such order or any obligation im- 
posed in connection therewith is not in accordance with law .. .,” 
and thereupon the handler, if adversely affected, is entitled (1) to a 
hearing with respect to the allegations in his petition, and (2) a de- 
cision by the Secretary.’** The statutory proceeding before the ad- 
ministrative agency is the exclusive method whereby a handler may 
challenge the validity of an order, a provision in an order, or an ob- 
ligation imposed on him pursuant to an order.’® It is a “long settled 
rule of judicial administration that no one is entitled to judicial relief 
for a supposed or threatened injury until the prescribed administra- 
tive remedy has been exhausted.” *** In United States v. Ruzicka, 
an enforcement action arising under the statute, the issue was whether 
a handler may resist in District Court a claim against him without 


163 Jd, at 612. 

1647 U.S.C. §608c(15)(A) (1952). 

165 United States v. Ruzicka, 329 U.S. 287 (1946); La Verne Co-op Citrus Ass’n 
v. United States, 143 F.2d 415, 418 (9th Cir. 1944) ; Panno v. United States, 203 F.2d 
504, 508-509 (9th Cir. 1953). In some cases, under a regulatory statute, this principle 
has not been applied even though’ it would have been applicable if it had been relied 
on by a litigant. Compare United States v. Rock Royal Co-op., 307 U.S. 533 (1939) 
with United States v. Ruzicka, 329 U.S. 287 (1946) ; Wong Yang Sung v. McGrath, 
339 U.S. 33 (1950) with United States v. Tucker Truck Lines, 344 U.S. 33 (1952). 
“Questions which merely lurk in the record, neither brought to the attention of the 
court nor ruled upon, are not to be considered as having been so decided as to con- 
stitute precedents.” Webster v. Fall, 266 U.S. 507, 511 (1925). 

166 Myers v. Bethlehem Corp., 303 U.S. 41, 50-51 (1938). See also, Texas & Pac. 
Ry. v. Abilene Cotton Oil.Co., 204 U.S. 426, 439-448 (1907); Anniston Mfg. Co. v 
Davis, 301 U.S. 337, 342-343 (1937) ; Macauley vy. Waterman S. S. Corp., 327 US. 
540, 544-545 (1946) ; Aircraft & Diesel Corp. v. Hirsch, 331 U.S. 752, 767.769 (1947) ; 
Miller v. United States, 242 F.2d 392, 395 (6th Cir. 1957), cert. denied, 26 U.S.L. 
Weex 3117 (U.S. October 15, 1957) (No. 297). 


167 329 U.S. 287 (1946). 
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previously having sought to challenge the claim by means of an ad- 
ministrative proceeding provided for in the act. In holding that the 
administrative remedy, defined in the statute, is the exclusive avenue 


for challenging the validity of an obligation imposed on a handler, 
it was said: 


To be sure, Congress did not say in words that, in a proceeding 
under § 8a(6) [of the act] to enforce an order, a handler may not 
question an obligation which flows from it. But meaning, though 
not explicitly stated in words, may be imbedded in a coherent 
scheme. And such we find to be the provisions taken in their en- 
tirety, as a means for attaining the purposes of the act while at the 
same time protecting adequately the interests of individual han- 
ee 

The procedure devised by Congress explicitly gave to an ag- 
grieved handler an appropriate opportunity for the correction of 
errors or abuses by the agency charged with the intricate business 
of milk control. In addition, if the Secretary fails to make amends 
called for by law the handler may challenge the legality of the 
Secretary’s ruling in court. Handlers are thus assured opportunity 
to establish claims of grievance while steps for the protection of 
the industry as a whole go forward. . 

. . Failure by handlers to meet their obligations promptly would 
threaten the whole scheme. Even temporary defaults by some 
handlers may work unfairness to others, encourage wider non- 
compliance, and engender those subtle forces of doubt and distrust 
which so readily dislocate delicate economic arrangements. To 
make the vitality of the whole arrangement depend on the con- 
tingencies and inevitable delays of litigation, no matter how alertly 
pursued, is not a result to be attributed to Congress . . . . That Con- 
gress avoided such hazards for its policy is persuasively indicated 
by the procedure it devised for the careful administrative and 
judicial consideration of a handler’s grievance. It eis safe- 
guarded individual as well as collective interests. 


A petition under this section of the act, with respect to the validity 
of an order, a provision in an order, or an obligation imposed on a 
handler pursuant to an order, is required by the procedural regula- 
tions to evince, inter alia, all of the grounds “on which the terms or 
provisions of the order, or the interpretation or application thereof, 
which are complained of, are challenged as not in accordance with 
law ....”*** Any such petition should be filed with the Hearing 


168 United States v. Ruzicka, 329 U.S. 287, 292-293 (1946). 
1697 C.F.R. § 900.52(b) (4) (1955). 
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Clerk in the United States Department of Agriculture.**? An answer 
is filed to the petition, and the hearing is conducted by a Hearing 
Examiner under the Administrative Procedure Act. The proceed- 
ing is adjudicatory or adversary in character,’ and all relevant evi- 
dence, oral or written, may be adduced at the hearing and subpoenas 
may be issued by the Hearing Examiner to require the attendance 
and testimony of witnesses and to require the production of books, 
records, and other documentary evidence.** 

Proposed findings of fact, conclusions, and an order are prepared 
by the Hearing Examiner, subsequent to the hearing, and the pro- 
posed decision is filed with the Hearing Clerk and served on the 
parties.*** Exceptions may be filed to the proposed decision or report 
of the Hearing Examiner, and the Hearing Examiner may revise his 
report in the light of the exceptions.‘ The record is then trans- 
mitted to the Judicial Officer for final decision.'"* The final decision, 
including findings of fact and conclusions of law, is issued by the 
Judicial Officer, filed with the Hearing Clerk, and served on the 
parties.*”” 

A proceeding of this character is not for the purpose of considering 
the desirability of an order or a provision in an order or to secure a 


determination with respect to whether a provision of a marketing 
order tends to effectuate the declared policy of the act.’ To obtain 
the relief prayed for in an adjudicatory proceeding, the petitioner 
must demonstrate that the matter he complains of is not in accord- 
ance with law.*” A milk marketing order has the force and effect of 


1707 C.F.R. § 900.52(a) (1955). 

1717 C.F.R. § § 900.2(d), 900.52a, 900.55(b) (1955). 

172 5 U.S.C. § § 1001(d), 1006, 1007 (1952). 

1737 C.F.R. § 900.55(c) (1955). The act incorporates, in this respect, certain 
provisions in the Federal Trade Commission Act. 7 U.S.C. § 610(h) (1955). Simi- 


larly, other regulatory statutes have incorporated those provisions in the Federal Trade 
Commission Act. See Woerth v. United States, 231 F.2d 822 (8th Cir. 1956). 

1747 C.F.R. § 900.64(c) (1955). 

175 Jd. §§ 900.64(d), (e). 

176 The Judicial Officer acts for the Secretary pursuant to authority delegated to 
him by the Secretary. 10 Fep. Rec. 13769 (1945); 11 Fep. Rec. 177A-233 (1946) ; 
18 Fep. Rec. 3219, 3648 (1953); 19 Fep. Rec. 75 (1954). The delegation was orig- 
inally authorized by Congress (54 Stat. 81-2, (1939), 5 U.S.C. § 516a-516d (1952) ) 
as a result of Morgan v. United States, 298 U.S. 468 (1936) and Morgan v. United 
States, 304 U.S. 1 (1938), and is in accordance with the recommendation of the At- 
torney General’s Committee on Administrative Procedure in Government Agencies. 
S. Doc. No. 8, 77th Cong., Ist Sess. 53 (1941). 

1777 C.F.R. § 900.67 (1955). 

178 Jn re Roberts Dairy Company, 4 A.D. 84, 89 (1945). 

179 In re College Club Dairy, 15 A.D. 367, 371-373 (1956). 
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law just as if the order were written into the statute itself, and any 
modification or exemption granted would necessarily have to rest 
upon a ruling that the order, a provision thereof, or an obligation 
imposed in connection therewith, is not in accordance with law.” 
A petitioner cannot maintain a vicarious complaint, and a petitioner, 
in order to have standing to maintain a proceeding, must be ad- 
versely affected.*** Also the mere fact that the order was amended 
after the transactions which are contested in an adjudicatory pro- 
ceeding does not in itself prove that the contested provisions in the 
order at the time of the transactions were invalid.*** The statutory 
term “in accordance with law” is applicable, as the decisive standard, 
in an adjudicatory proceeding and also on judicial review of a de- 
cision by the Judicial Officer.** 


X. Jupicia, Review oF THE DECISIONS OF THE JUDICIAL 
OFFICER IN ADJUDICATORY PROCEEDINGS 


The statute provides for judicial review of a decision of the 
Judicial Officer in an adjudicatory proceeding, and the purpose of 
judicial review is to determine whether the decision of the Judicial 
Officer is “in accordance with law.” ** The United States District 
Court for the district in which the appellant is an inhabitant or has 
his principal place of business is vested with jurisdiction to review 
the decision of the administrative agency.** If the court in which 
review is appropriately sought determines that the decision by the 
Judicial Officer is not in accordance with law the court may remand 
the proceeding to the administrative agency with directions to make 
such ruling as the court determines is in accordance with law or to 
take such further proceedings as, in the court’s opinion, the law re- 
quires.*** 

Numerous decisions by the administrative agency, involving im- 
portant issues, have been reviewed by the courts.’** The familiar 


180 [bid. 
181 Jd, at 377. 


182 General Ice Cream Corp. v. Benson, 113 F. Supp. 107, 109 (N.D. N.Y. 1953), 
aff'd, 217 F.2d 646 (2d Cir. 1954). 


183 7 U.S.C. § § 608 (15) (A),(B) (1952). 

1847 U.S.C. § 608c(15) (B) (1952). 

185 bid. 

186 Jbid. 

187 See Bailey Farm Dairy Co. v. Anderson, 157 F.2d 87 (8th Cir.), cert. denied, 


329 U.S. 788 (1946); Dairymen’s League Cooperative Ass’n v. Brannan, 173 F.2d 
57 (2d Cir.), cert. denied, 338 U.S. 825 (1949); Titusville Dairy Products Co. v. 
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substantial evidence rule applies with respect to judicial review of 
the findings of fact by the Judicial Officer.’** The administrative 
agency, under a regulatory statute of this type, is the judge of the 
facts, the credibility of witnesses, and the inferences to be drawn 
from the evidence.’ Here, as in Cardillo v. Liberty Mutual Co.,” 
the question on judicial review is whether the ruling of the adminis- 
trative agency is “in accordance with law,” and the courts are not 
to set aside the inferences drawn by the administrative agency merely 
because an opposite inference is thought, on judicial review, to 
be more reasonable. The responsibility of selecting the means of 
achieving the legislative goal, under a regulatory statute, and the 
relationship between the remedy and policy are peculiarly matters 
for administrative competence. It is the function of the Secretary, 
not of the courts, to devise an appropriate method for the classifica- 
tion and pricing of milk.’” 

An issue in an administrative proceeding may, if prejudicial error 
is disclosed,’ be resolved on judicial review. A failure to present 
an issue in a rogatory proceeding, under a regulatory statute which 
properly provides for a hearing, precludes the presentation of the 
issue on judicial review. Constitutional issues may be presented 
in an administrative proceeding and, on judicial review, the issues 
may be resolved.” 


Brannan, 176 F.2d 332 (3d Cir.), cert. denied, 338 U.S. 905 (1949); Kass v. Bran- 
nan, 196 F.2d 791 (2d Cir.), cert. denied, 344 U.S. 891 (1952) ; Crowley’s Milk Co. 
v. Brannan, 198 F.2d 861 (2d Cir. 1952). 

188 Ogden Dairy Co. v. Wickard, 157 F.2d 445, 447 (7th Cir. 1946) ; Wawa Dairy 
Farms v. Wickard, 149 F.2d 860, 862 (3d Cir. 1945). See also, 5 U.S.C. § 1009(e) 
(1952) ; Universal Camera Corp. v. Labor Board, 340 U.S. 474, 6400 (1951) ; 
O'Leary v. Brown-Pacific-Maxon, 340 U.S. 504, 508 (1951) ; Swift & Co. v. United 
States, 343 U.S. 373, 382 (1952); Grant v. Benson, 229 F.2d 765 (D.C. Cir.), 
cert. denied, 350 U.S. 1015 (1955). 

189 See Cella v. United States, 208 F.2d 783, 788 (7th Cir. 1953), cert. denied, 347 
U.S. 1016 (1954); Great Western Food Distributors v. Brannan, 201 F.2d 476, 479 
(7th Cir.), cert. denied, 345 U.S. 997 (1953). 

190 330 U.S. 469, 477 (1947). 

191 See American Power Co. v. SEC, 329 U.S. 90, 112 (1946) ; Secretary of Agri- 
culture v. Central Roig Co., 338 U.S. 604, 614 (1950). 

192 Waddington Milk Co. v. Wickard, 140 F.2d 97, 101 (2d Cir. 1944). 

193 Only prejudicial error in an administrative proceeding is reversible error. United 
States v. Pierce Auto Lines, 327 U.S. 515, 530 (1946); Philadelphia Co. v. SEC, 
177 F.2d 720, 725 (D.C. Cir. 1949); Union Starch & Refining Co. v. NLRB, 186 
F.2d 1008, 1013 (7th Cir.), cert. denied, 342 U.S. 815 (1951). 

194 United States v. Tucker Truck Lines, 344 U.S. 33, 37 (1952) ; Unemployment 
Comm’n v. Aragon, 329 U.S. 143, 155 (1946); United States v. Northern Pacific 
Ry., 288 U.S. 490, 494 (1933); Vajtauer v. Comm’r of Immigration, 273 U.S. 103, 
113 (1927); Spiller v. Atchison, T. & S. F. Ry. Co., 253 U.S. 117, 130-131 (1920). 

195 Titusville Dairy Products Co. v. Brannan, 176 F.2d 332, 335 (3d Cir.), cert. 
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XI. STanpING oF Propucers To CoNTEST THE VALIDITY OF 
REGULATORY Provisions In A Mi_k ORDER 


A milk marketing order is not applicable to a dairy farmer or 
producer in his capacity as a producer,’® but producers may, in some 
circumstances, have such an interest in the operation of a marketing 
order as to be able to challenge, in a proceeding in court, the validity 
of the order or a provision in the order. It has been held that pro- 
ducers have a sufficient interest in the producer-settlement fund, 
under a marketing order, to enable them to assert, in a proceeding 
in court, the invalidity of a provision in the order whereby certain 
deductions are made from the producer-settlement fund prior to the 


final computation of the minimum price to be paid to producers for 
their milk.**” 


Producers, in order to have standing to contest a provision in an 
order, must show an injury or threat to a legal right of their own as 
contradistinguished from the general public interest in the adminis- 
tration of the act.’** Mere loss of income or economic disadvantage 
as a result of governmental action, by itself, constitutes damnum 
absque injuria, and in that situation the complaining producers lack 
standing to maintain the action.’ 


XII. ENrorceEMENT ACTIONS 


The United States District Courts “are vested with jurisdiction 
specifically to enforce, and to prevent and restrain any person from 
violating any order . . .” or regulation pursuant to the act.” 


denied, 338 U.S. 905 (1949) ; Beatrice Creamery Co. v. Anderson, 75 F. Supp. 363, 

365-367 (D.C. Kan. 1947) ; Balazs v. Brannan, 87 F. Supp. 119, 120-121 (ND. Ohio, 
1949). See also, Allen v. Grand Cent. Aircraft Co., 347 U.S. 535, 553 (1954) ; Frank- 
lin v. Jonco Aircraft Corp., 346 U.S. 868 (1953), reversing Jonco Aircraft Corp. v 
Franklin, 114 F. Supp. 392 (N.D. Tex. 1953); United States v. Capital Transit Co, 
338 U.S. 286, 291 (1949) ; Oklahoma v. Civil Service Comm'n, 330 U.S. 127, 140-142 
(1947) ; Anniston Mfg. Co. v. Davis, 301 U.S. 337, 345-346 (1937); Miller v. United 
States, 242 F.2d 392, 395 (6th Cir. 1957), cert. denied, 26 U. S. L. Weex 3117 (U.S. 
Oct. 15, 1957) (No. 297). 

1967 U.S.C. § 608c(13)(B) (1952). 

197 Stark v. Wickard, 321 U.S. 288, 302-311 (1944). See also, Brannan v. Stark, 
342 U.S. 451 (1952); Grant v. Benson, 229 F.2d 765 (D.C. Cir. 1955), cert. denied, 
350 U.S. 1015 (1956). 

198 Benson v. Schofield, 236 F.2d 719, 722-723 (D.C. Cir. 1956), cert. denied, 352 
U.S. 976 (1957). 

199 United Milk Producers of New Jersey 225 F.2d 527, 528-529 (D.C. 


Benson, 
Cir. 1955) ; Benson v. Schofield, 236 F.2d 719, 722 (D.C. Cir. 1956), cert. denied, 352 
U.S. 976 (1957). 


2007 U.S.C. § 608a(6) (1952). 
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Promptness of compliance with an order is of pronounced impor- 
tance in the administration of the program.” An injunction is an 
appropriate means for the enforcement of a regulatory measure.?” 

The pendency of a proceeding for an administrative hearing, with 
respect to the validity of an obligation imposed on a handler, “shall 
not impede, hinder, or delay the United States or the Secretary of 
Agriculture from obtaining relief . . .” pursuant to the statutory 
authority for enforcement actions.?* 

Criminal sanctions are imposed, under some circumstances, by the 
statute with respect to a handler who violates an order.” In a crim- 
inal proceeding in which a defendant is charged with having violated 
an order, the administrative order is presumptively valid and the de- 
fendant who failed to avail himself of the administrative remedy for 
testing the validity of the obligation imposed on him is precluded, in 
the criminal case, from asserting the invalidity of the obligation.?* 


XIII. Conciusion 


It has been said that the “success of the operation of such Con- 
gressionally authorized milk control must depend on the effective- 
ness of its administration.” 7° A part of the administration of the 
program relates to the enforcement of the regulatory provisions in 
the proceedings in court. Issues of basic legal importance have been 
resolved in establishing and maintaining the validity of the milk 
marketing orders. 

Some of the orders have been in effect for approximately 20 
years,*” and during the period 1946-1955 “an increasing number of 
producer groups requested the assistance of federal milk orders in 
developing effective pricing and marketing programs.” °° There are 


201 United States v. Ruzicka, 329 U.S. 287, 293 (1946). 
1956 ‘eas v. United States, 229 F.2d 124, 128 (4th Cir.), cert. denied, 351 U.S. 931 
(1986) U.S.C. § 608c(15)(B) (1952); United States v. Ruzicka, 329 U.S. 287, 294 


204 7 U.S.C. § 608c(14) (1952). 

205 Panno v. United States, 203 F.2d 504, 508-509 (9th Cir. 1953). The principle 
has been applied in various cases under different statutes. See Yakus v. United 
States, 321 U.S. 414, 427-443 (1944) ; United States v. Corrick, 298 U.S. 435, 439-440 
(1936) ; White v. Johnson, 282 U.S. 367, 373-374 (1931) ; Bradley v. Richmond, 227 
U.S. 477, 485 (1913). 

206 United States v. Ruzicka, 329 U.S. 287, 293 (1946). 

207 Hearings Before the Subcommittee on Dairy Products of the House Committee 
on Agriculture, 84th Cong., Ist Sess. pt. 1 at 4 (1955). 

208 Td. at 9. 
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68 milk marketing orders in effect,” and the number of orders in- 
creased more than 100 per centum during the period 1946-1955.7" 
The volume of milk priced under milk marketing orders increased 
approximately 100 per centum during the period 1947-1956." The 
wide economic importance of the program and the complexities in- 
cident to the classification and pricing of milk give emphasis to the 
observation by Mr. Justice Douglas that the “intricacies of modern 
government, the important and manifold tasks it performs, the skill 
and expertise required, the vast discretionary powers vested in the 
various agencies, and the impact of their work on individual claim- 
ants as well as on the general welfare have made the integrity, de- 
votion, and skill . . .” of the persons who compose an administrative 
agency a matter of primary importance.?” 


209 See note 47 supra. 

210 Hearings, supra note 207 at 9-10. 

211 U.S. Dep’r or AGRICULTURE, Datry Statistics, STATISTICAL BULLETIN No. 218, 
AGRICULTURAL MARKETING SERVICE 353 (1957). 

212 United Public Workers v. Mitchell, 330 U.S. 75, 121 (1947). Opinion by Mr. 
Justice Douglas. 








TRADING IN FUTURES UNDER THE 
COMMODITY EXCHANGE ACT 


Donald A. Campbell* 


I. InrRopUCTION 


Mr. Justice Holmes observed that “people will endeavor to fore- 
cast the future and to make agreements according to their prophecy. 
Speculation of this kind by competent men is the self-adjustment of 
society to the probable. Its value is well known as a means of avoid- 
ing or mitigating catastrophes, equalizing prices and providing for 
periods of want. It is true that the success of the strong induces imi- 
tation by the weak, and that incompetent persons bring themselves 
to ruin by undertaking to speculate in their turn. But legislatures 
and courts generally have recognized that the natural evolutions of 
a complex society are to be touched only with a very cautious hand, 
and that such coarse attempts at a remedy for the waste incident to 
every social function as a simple prohibition and laws to stop its 
being are harmful and vain.”* 

The speculative proclivity referred to by Mr. Justice Holmes re- 
sulted in the development of futures trading coeval with the devel- 
opment of organized exchanges in this country. The Chicago Board 
of Trade, the first exchange in the United States to recognize futures 
trading, was organized in 1848,? and futures trading evolved from 
the system of “time contracts” developed during that era. The ob- 
ligation of the seller in a time contract was to deliver a designated 


* Attorney, United States Department of Agriculture, appellate litigation unit. 
LL.B., George Washington University 1949. The author wishes to express his appre- 
ciation to Mr. Rodger R. Kauffman, Administrator, Commodity Exchange Authority, 
and to the members of his staff for their counsel in connection with the preparation 
of this article. The views expressed herein are not intended to be inconsistent with 
the official views of the United States Department of Agriculture, but nothing herein 
is to be construed as expressing any official views of the Department. 

1 Board of Trade v. Christie Grain & Stock Co., 198 U.S. 236, 247-248 (1905). 

2 [I REPoRT OF THE FEDERAL TRADE COMMISSION ON THE GRAIN TRADE 70-76 (1920) ; 
I Taytor, History oF THE BoaRD OF TRADE OF THE CITY OF CHICAGO 136 (1917). 
The exchange system of trading in commodities is of ancient origin. Trading in 
organized markets existed in China as early as 1200 B.C., and earlier markets in 
India, Arabia, and Egypt had some of the characteristics of exchange trading. As 
early as the fourth century, B.C., the city-state of Athens supervised its markets to 
assure food supplies and to prevent manipulation of prices. J. M. MEHL, THE Futures 
MarKETS, MARKETING, 1954 YEARBOOK OF AGRICULTURE 324. See also, BAER AND 
Saxon, Commopiry EXCHANGES AND Futures Trapinc 3-5 (1949). 
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amount of a commodity to a warehouse within a specified period, 
varying from about 1 day to 1 year, at the contract price. The 
buyer in a time contract frequently sold the commitment to another 
trader and such transferences at changing prices resulted in the pres- 
ent system of futures trading.® 

Sales of grain by means of time contracts were stimulated by the 
Crimean War (1853-1856), and the Civil War gave further impetus 
to such trading.* In 1865, the Chicago Board of Trade recognized 
trading in grain futures as a distinct commercial practice and passed 
the first futures trading regulations.® 

Futures contracts, at present, are standardized contracts—with re- 
spect to the purchase and sale of a commodity to be delivered in a 
specified month*—in which the terms, except for the price, are fixed 
by the exchanges. A futures contract may be executed during the 
hours of trading fixed by the exchanges at any time prior to the close 
of trading in a future. The beginning of trading in different futures 
contracts varies greatly with respect to different commodities, e.g., 
in some commodities trading begins 18 months prior to the specified 
delivery month whereas in other commodities trading begins only 
2 months before the delivery month. 


The seller, or “short,” in the present day futures contracts, agrees 
to deliver in a specified month a definite quantity of a commodity, 
and the purchaser, or “long,” agrees to accept and pay for the com- 
modity when it is delivered. If, for example, a May wheat futures 


3 HoFFMAN, FuTURE TRADING UPON ORGANIZED COMMODITY MARKETS IN THE UNITED 
States 104-106 (1932); U.S. Dep’r or AcricuLTURE, REPORT OF THE CHIEF OF THE 
Commopity ExcHANGE ADMINISTRATION 1-2 (1937); II Report oF THE FEDERAL 
TRADE COMMISSION ON THE GRAIN TRADE 107 (1920); V Report oF THE FEDERAL 
TrapDE COMMISSION ON THE GRAIN TRADE 27-28 (1920); I Taytor, History oF THE 
BoarD OF TRADE OF THE City oF CHicaco 146-147 (1917). It seems that futures 
trading developed “because of the need to find a more convenient and orderly mecha- 
nism for speculating in commodities than the time contract afforded” (J. M. MEHL, 
Tue Futures MARKETS, MARKETING, 1954 YEARBOOK OF AGRICULTURE 325), al- 
though the view has also been expressed that exchange trading was established as 
a new instrument for performing insurance functions in commodity markets. BAER 
AND Saxon, ComMopity EXCHANGES AND Futures TRADING 12 (1949). 

41 Taytor, History of THE Boarp oF TRADE OF THE City oF Cuicaco 146, 192, 317 
(1917). 

5 Jd. at 331-332. Under different conditions from grain, but with a similar pattern 
of development, unorganized trading in time contracts in cotton developed in the 
1870’s into organized futures trading on cotton exchanges in New York, New Or- 
leans, and Liverpool. Irwin, EvoLution or Futures Trapinc 83-85 (1954). 

6 The exchanges determine the delivery months for trading in commodities. For 
example, wheat futures contracts require delivery of the cash commodity during the 
months of March, May, July, September, or December. 
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contract is executed during the month of February, the short has 
agreed that he will deliver 5,000 bushels of wheat on any business 
day during the month of May. The corresponding long has agreed 
that when the wheat is delivered he will accept and pay for the 
wheat. The price is determined either by the short accepting a bid 
to buy at a certain price or the long accepting an offer to sell at a 
certain price. After the purchase and sale on the exchange have been 
executed, a portion of the contract price (referred to as the initial 
margin) is deposited by each party with the Clearing House of the 
exchange, and the Clearing House of the exchange substitutes itself 
as the seller to the buyer and the buyer to the seller.’ 


A short who delivers the cash (i.e., actual) commodity on his 
futures contract has consummated the contract and his position in 
the futures market is thereby liquidated, i.e., he is no longer in the 
market. The long who accepts and pays for the commodity has also 
consummated his contract thereby liquidating his position in the 
market. In practice, however, actual delivery of the commodity 
seldom occurs; about 99% of the contracts are offset on the exchange 
by making an opposite futures transaction,® i.¢., the short in the 
example becomes the purchaser of a May wheat futures contract and 
the long becomes a seller of a May wheat futures contract thereby 
liquidating their positions. The contractual provisions for delivery 
are, nonetheless, a necessary factor in establishing and maintaining 


7 Daniel v. Board of Trade of City of Chicago, 164 F.2d 815, 817-819 (7th Cir. 
1947) ; Bakr AND Saxon, ComMopity ExcHANGES AND Futures Trapine 33, 164- 
187, 297- 300 (1949); Loman, Commodity Exchange Clearing  90gn ANNALS OF 
THE Am. ACAD. OF Pot. AND Soc. Sct., May 1931, pt. 1, at 100-109, 


8 United States v. Coffee Exchange, 263 U.S. 611, 616 (1924) ; Chicago Board of 
Trade v. Olsen, 262 U.S. 1, 36 (1923) ; State v. J. Rosenbaum Grain Co., 115 Kan. 
40, 222 Pac. 80, 84 (1924) ; BAER AND Saxon, ComMopity EXCHANGES AND FuTURES 
TRADING 138 ( 1949) ; Hoffman, Future Trading and the Cash-Grain Markets 7 (U.S. 
Dep’t of Agriculture Circular No. 201, 1932); Hoffman, Governmental ~ ogy 
of Exchanges, ANNALS OF THE AM. AcaD. OF Pou. AND Soc. Sct., May, 1931, pt. 1 
at 43-48; Irwin, Legal Status of Trading in Futures, 32 Iuu.L.Rev. 155, 156-157 
(1937) ; ‘Kauffman, Recent Developments in Futures Trading Under the Commodity 
Exchange Act 18 (U.S. Dep’t of Agriculture Information Bulletin No. 155, Com- 
modity Exchange Authority, June 1956); J. M. Ment, THe Furures MARKETs, 
MARKETING, 1954 YEARBOOK OF AGRICULTURE 327; Merrill Lynch, Pierce, Fenner 
and Beane, How to Buy and Sell Commodities 16-19 (rev. ed.); V Report oF THE 
FEDERAL TRADE COMMISSION ON THE GRAIN TRADE 185-187, 291-347 (1920); Taylor, 
Trading in Commodity Futures—A New Standard of Legality? 43 Yate L.J. 63, 89 
(1933) ; U.S. Dep’r or AGRICULTURE, REPORT OF THE CHIEF OF THE COMMODITY 
EXCHANGE ADMINISTRATION 12 (1937) ; WHITE AND Beacu, SELLING: THE TRANSFER 
OF OWNERSHIP, MARKETING, 1954 YEARBOOK OF AGRICULTURE 307 


® See 17 CFR § 1.46 (1949). 
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the relationship between futures prices and the prices of the cash 
commodities.*° 


In general, the principal terms of a futures contract provide for™ 
(1) a standard unit of trading, e.g., 5,000 bushels of wheat, (2) 
any one of a number of grades of the commodity to be deliverable 
in fulfillment of the contract at premiums or discounts from a basic 
grade,” (3) the commodity to be deliverable only from an approved 
storage facility, (4) the commodity to be graded and weighed by 
licensed inspectors, (5) the commodity to be deliverable only during 
a specified month, and (6) the seller to have the option as to the 
grade delivered and the day of the month on which delivery is made. 


Futures trading has developed into a vital part of the agricultural 
marketing system in the United States. It is implicit in the congres- 
sional findings as to the Commodity Exchange Act that the “com- 
modity exchanges are part of our agricultural marketing system.” 
The exchanges provide a continuous market to buyers and sellers of 
agricultural commodities..* “The sales on the Chicago Board of 
Trade are just as indispensable to the continuity of the flow of wheat 
from the West to the mills and distributing points of the East and 
Europe, as are the Chicago sales of cattle to the flow of stock toward 


10 U.S. Dep’r oF AGRICULTURE, NEED FoR MULTIPLE DeLivery Points in GRAIN 
Futures Markets 1 (1947). 

11 U.S. Dep’r oF AGRICULTURE, REPORT OF THE CHIEF OF THE CoMMODITY EXCHANGE 
ADMINISTRATION 4 (1937); HorrMaAN, Future TRADING UPON ORGANIZED Com- 
MopITy MARKETS IN THE Unitep States 101-104 (1932). Not every commodity 
is suitable for futures trading. Commodities adaptable to futures trading must be 
homogeneous, susceptible of standardized grading, and sufficiently durable to last 
throughout the life of a future, ordinarily about one year. In addition, trading must 
be in sufficiently large volumes to support the cost of the facilities required, supply 
and demand must be uncertain thereby resulting in price fluctuations, the market must 
not be controlled by a few large operators, and the market must be sufficiently wide 
to be utilized by more than regional interests. U.S. Dep’r oF AGRICULTURE, REPORT 
OF THE CHIEF OF THE CoMMODITY EXCHANGE ADMINISTRATION 4 (1937); BAER AND 
Saxon, ComMopity EXCHANGES AND Futures TrapinG 110-125 (1949); Horrman, 
Future TRADING UPON ORGANIZED CoMMoDITY MARKETS IN THE UnitTep States 451- 
453 (1932); V Report oF THE FEDERAL TRADE COMMISSION ON THE GRAIN TRADE 
24-27 (1920). 

12 Some of the premiums are fixed at a level to encourage the delivery of the 
basic grade, but other premiums are fixed to put the buyer and seller on equal terms 
regardless of what grade is delivered. HorrmMaN, Future TRADING UPON ORGANIZED 
ComMopity MARKETS IN THE UniTep States 277-305 (1932); Barr anp SAXON, 
CommMopity EXCHANGES AND Futures TRADING 137-139 (1949). 

13 J. M. Ment, Futures Trapinc Unper THE Commopity ExcHance Act, 1946- 
1954, at 27 (U.S. Dep’t of Agriculture, 1954). See also, Taylor, Trading in Com- 
modity Futures—A New Standard of Legality? 43 Yate L.J. 63, 63-94 (1933). 

14 Huebner, The Insurance Service of Commodity Exchanges, ANNALS OF THE 
Am. Acapb. oF Pot. AND Soc. Sct., May 1931, pt. 1, at 1; U.S. Dep’r or AcricuLTurE, 
REPORT OF THE CHIEF OF THE ComMMopITY EXCHANGE ADMINISTRATION 4 (1937). 
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the feeding places and slaughter and packing houses of the East.”** 
Trading in futures also provides a pricing basis for commodities sold 
throughout the country, and serves as a hedging facility permitting 
merchants and manufacturers to transfer the risk of price c to 
speculators.’® 

Speculation in commodity futures has, at times, been invectively 
attacked,’ but without speculators there would not be sufficient 


15 Chicago Board of Trade v. Olsen, 262 U.S. 1, 36 (1923). 


16 United States v. Coffee Exchange, 263 U.S. 611, 616, 619 (1924); Horrman, 
Future TRADING AND THE CASH-GRAIN Markets 35 (U.S. Dep’t of Agriculture 
Circular No. 201, 1932); Irwin, Legal Status of Trading in Futures, 32 Itt.L.Rev. 
155, 157-160 (1937); J. M. Mexut, Futures TRADING UNDER THE ComMopity Ex- 
CHANGE Act, 1946-1954, at 1; J. M. Meni, THe Furures Markets, MARKETING, 1954 
YEARBOOK OF AGRICULTURE 324; WHITE AND BEAcH, SELLING: THE TRANSFER OF 
OwNeERSHIP, MARKETING, 1954 YEARBOOK OF AGRICULTURE 306-307. It was recog- 
nized as early as 1889 that the Chicago Board of Trade “has become of vast com- 
mercial influence, and fixes the market values of grain and agricultural products for 
a large territory, and the fluctuations in prices upon its floors powerfully affect the 
market prices of the necessaries of life throughout the country and the world.” 
New York & C. Grain and Stock Exch. v. Board of Trade, 127 Ill. 153, 161, 19 N.E. 
855, 858 (1889). “Those who have studied the economic effect” of futures contracts 
“generally agree that they stabilize prices in the long run instead of promoting their 
fluctuation.” United States v. Coffee Exchange, 263 U.S. 611, 619 (1924). See also, 
Chicago Board of Trade v. Olsen, 262 U.S. 1, 38 (1923). 

17 The sale of a commodity for future delivery of which the seller was not in 
possession at the time of the sale has been particularly criticized at various times. 
For example, it is stated in a congressional report relating to “options,” defined as 
a futures contract in which delivery is not required, and “futures,” defined as the 
sale of a commodity not owned by the seller at the time of the sale, that “obviously 
those who deal in ‘options’ and ‘futures’ contracts, which is mere gambling, no matter 
by what less offensive name such transactions may be designated, neither add to the 
supply nor increase the demand for consumption, nor do they accomplish any useful 
purpose by their calling; but on the contrary, they speculate in fictitious products. 
The wheat they buy and sell is known as ‘wind wheat,’ and doubtless for the reason 
that it is invisible, intangible, and felt or realized only in the terrible force it exerts 
in destroying the farming industry of the country. 

“While the farmer labors from day to day, contending with flood and drought to 
produce his crop, and by reason of its small value when produced is compelled to 
deny himself and family the needful comforts of life, the producers of this other, 
a competing crop—this crop of mere ‘wind’ finds ‘all seasons summer,’ and ‘toil not, 
neither do they spin,’ and yet gather a golden harvest.” H.R. Rep. No. 1321, 5ist 
Cong., Ist Sess. 2 (1890). See also, BAER anp Saxon, ComMopiry EXCHANGES AND 
Futures TRADING 77-82 (1949) ; H.R. Rep. No. 969, 52nd Cong., Ist Sess. 1-14 (1892). 
The sale of a commodity for future delivery of which the seller was not in possession 
at the time of the sale was condemned in England by Sir John Barnard’s Act in 
1734 (7 Geo. II, c.8), which was repealed in 1860. Horrman, Future Trapinc Upon 
Orcanizep ComMopity MARKETS IN THE Unirep States 353-354 (1932). In 1864, 
the Congress enacted a law making it unlawful to make any contract for the sale 
and delivery of gold coin or bullion if the person making the contract was not, 
at the time of making the contract, in actual possession of the coin or bullion. Act 
of June 17, 1864, c.127, 13 Stat. 132. The Act was, however, repealed two weeks 
later. Act of July 2, 1864, c.209, 13 Stat. 344. Similarly, an Illinois statute enacted 
in 1867 made it a criminal offense to sell grain for future delivery unless the seller 
was in actual possession of the grain, but the statute was repealed in the next session 
of the legislature. I Taytor, History or THE Boarp or TRADE oF THE City or CuI- 
caco 350-353 (1917). After an exhaustive study, the Federal Trade Commission 
reported, with respect to selling a commodity in the futures market not owned by the 
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traders to assume the hedging risks.** Mr. Rodger R. Kauffman, 
Administrator, Commodity Exchange Authority, testified at a recent 
congressional hearing that “speculation, as you, of course, well know, 
is essential to the operation of a futures market. A commodity futures 
market without speculation would be a thing of death; it would not 
amount to anything. It would serve no economic utility. So there 
must be speculation, of course.”?® 

Substantial changes have occurred in the last 20 or 30 years in the 
volume of trading in particular commodities. The major agricultural 
commodities traded on the exchanges during the middle 1930’s were 
wheat, cotton, and corn which accounted for approximately 95% 
of all futures trading.*” However, in the year ending June 30, 1957, 
they accounted for only 43.5% of the total transactions.** The vol- 


seller, that no “evidence that it has any long-run depressive influence upon prices 
has been found. The commission believes that its suppression is not called for, though 
its regulation may be desirable.” VII Report oF THE FEDERAL TRADE COMMISSION ON 
THE GRAIN TRADE 282 (1926). When effectively used, such selling tends to broaden 
and stabilize futures markets. HorrMAN, Future Trapinc Upon OrcGAnizep Com- 
MoDITY MARKETS IN THE UNITED STATES 423 (1932). 

18 BarR AND Saxon, ComMopiry EXCHANGES AND Futures Trapinc 53-54, 73 
(1949) ; VII Report oF THE FEDERAL TRADE COMMISSION ON THE GRAIN TRADE 13-15 

1926). 

: 19 ee Before the Subcommittee on Domestic Marketing of the Committee on 
Agriculture, House of Representatives, 85th Cong., 1st Sess., on H.R. 376, H.R. 1933, 
H.R. 1935, H.R. 3418, H.R. 5236, and H.R. 5732, at 10 (1957). 

20 U.S. Dep’r oF AGRICULTURE, REPORT OF THE CHIEF OF THE COMMODITY EXCHANGE 
ADMINISTRATION 4 (1937). In a survey of the wheat and corn futures markets, con- 
ducted in 1934, there were traders from every State in the United States holding 
futures contracts on the Chicago Board of Trade and, also, there were a large num- 
ber of traders in Canada, Europe, and the Orient. Farmers constituted the largest 
group of traders, with housewives ranking second. The traders represented nearly 
every occupation or line of endeavor. Bagnell, Analysis of Open Commitments in 
Wheat and Corn Futures on the Chicago Board of Trade, September 29, 1934, at 8, 
16 (U. S. Dep’t of Agriculture Circular No. 397, 1936). 

21 The following table shows the estimated number of futures transactions in the 


Number of transactions Value 
Million 

Commodity Thousands Percent dollars Percent 
Wheat 2,355 26.7 10,934 
Corn 1,037 3,080 
Oats 268 481 
Rye 1,276 
Soybeans 10,979 
Cotton 3,798 
Eggs 
Potatoes 
Onions 
Cottonseed oil 


oil 
Lard 
Soybean meal 
All others 


Total 
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ume of wheat traded in futures contracts during some years of the 
1920’s was 15 to 25 times the size of the wheat crop produced in the 
United States, but more recently it has been only 3 to 5 times the 
size of the crop.” 

The present significance of futures trading is reflected in the vol- 
ume and value of futures trading on the exchanges regulated under 
the Commodity Exchange Act. During the last decade, there have 
been more than eight million futures transactions a year in the com- 
modities regulated under the Act, with an annual value of from 
thirty billion to fifty billion dollars.** 


Il. Earty LecisLativE ProposaALts AND ENACTMENTS 


In 1884, the first bill providing, inter alia, for the regulation of 
futures trading in agricultural commodities was introduced in Con- 
gress,** and by 1922 more than 200 bills had been introduced to reg- 
ulate or prohibit futures trading.” The first comprehensive regula- 
tory statute with respect to trading in agricultural commodities, the 
Future Trading Act,” was enacted in 1921, but the principal pro- 
visions of the Act were immediately declared invalid in Hill v. Wal- 
lace" on the ground that the Act was an attempt to regulate by means 
of the taxing power. In its decision invalidating the Future Trading 


commodities regulated under the Commodity Exchange Act, purchases plus sales, in 
terms of contract units of trading, and the value of the trading in the commodities, 
purchases only. (Source: U.S. Department of Agriculture, Commodity Futures 
Statistics, July 1956-June 1957, at 4-5.) 

* Agere MEHL, Futures TrapiInc UNDER THE ComMMopity ExcHANGE Act, 1946- 
1954, at 10. 

23 J.M. MEHL, THE Futures MARKETS, MARKETING, 1954 YEARBOOK OF AGRICUL- 
TuRE 328. In the year ending June 30, 1954, the value of futures trading under 
regulation by the Commodity Exchange Act was approximately twice the value of 
transactions in stocks and bonds on the registered securities exchan J.M. Meut, 
Futures TRADING UNDER THE CoMMopDITy EXCHANGE Act, 1946-19 , at y # 

24 H.R. 5007, 48th Cong., Ist Sess. (1884). 

25 J.M. MEHL, THE Futures MARKETS, MARKETING, 1954 YEARBOOK OF AGRICUL- 
TURE 324. See also, HoFFMAN, FuTuRE TRADING UPON ORGANIZED ComMMopiTy Mar- 
KETS 364-368 (1932). 

26 Act of August 24, 1921, c.86, 42 Srar. 187. The Future Trading Act was ap- 
plicable to trading in wheat, corn, oats, barley, rye, flaxseed, and grain sorghums. The 
first statute applicable to time contracts was enacted during the Civil War, and related 
to contracts for the purchase or sale of gold or silver coin not maturing within three 
days. Act of March 3, 1863, c.74, §§ 4 and 5, 12 Stat. 719. The following year, an 
Act was passed prohibiting trading i in gold coin or bullion which was to be delivered 
on any day subsequent to the day of making the contract and prohibiting aw any 
contract for the sale of gold coin or bullion of which the person the contract 
was not in possession at the time of making the sale. Act of June 17, 1864, c.127, 
13 Strat. 132, repealed by the Act of July 2, 1864, c.209, 13 Strat. 344. 

27 259 U.S. 44, 63-69 (1922). 
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Act, the Court stated that “sales for future delivery on the Board of 
Trade are not in and of themselves interstate commerce. They can 
not come within the regulatory power of Congress as such, unless 
they are regarded by Congress, from the evidence before it, as directly 
interfering with interstate commerce so as to be an obstruction or 
a burden thereon.”?* 

Shortly after the decision in Hill v. Wallace, supra, the Congress 
enacted the Grain Futures Act, which was similar to the Future 
Trading Act, but based on the commerce clause of the Constitution.” 
The Act regulated futures trading in grain, i.e., wheat, corn, oats, 
barley, rye, flaxseed, and grain sorghums.*® The Act invalidated any 
futures transaction in grain except “(a) where the seller is at the 
time of the making of such contract the owner of the actual physical 
property covered thereby, or is the grower thereof, or in case either 
party to the contract is the owner or renter of land on which the 
same is to be grown, or is an association of such owners, or growers 
of grain, or of such owners or renters of land; or '(b) where such 
contract is made by or through a member of a board of trade which 
has been designated by the Secretary of Agriculture as a ‘contract 
aet.... 

The Secretary was directed to designate a board of trade as a con- 
tract market if it met specified conditions.** A commission composed 
of the Secretary of Agriculture, the Secretary of Commerce, and 
the Attorney General was authorized to suspend or revoke the desig- 
nation of a contract market,** and the Commission also was 
authorized to require all contract markets to refuse trading privileges 
to a person who was violating the Act or who was attempting to 
manipulate the price of grain.** In addition, the Secretary was au- 
thorized to make investigations relating to futures trading and to 
conditions affecting the grain markets, and to publish the results of 
his investigations.* 

Trusler v. Crooks, 269 U.S. 475, 482 (1926). 


29 42 Stat. 998 (1922), as amended, 7 U.S.C. § §1-17a (1952). The constitution- 
ality of the Grain Futures Act under the commerce power was sustained in Chicago 
Board of Trade v. Olsen, 262 U.S. 1, 31-40 (1923). 


80 42 Stat. 998 (1922), as amended, 7 U.S.C. §2 (Supp. IV, 1956). 

81 42 Star. 999-1000 (1922), as amended, 7 U.S.C. § 6 (1952). 

82 Jd. § 7. 

83 Id. § 8. 

84 Td. § 9. 

85 Jd. §§ 12, 12-1. The regulatory program under the Grain Futures Act is ex- 
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III. THe Commopiry Excuance Act 


The Grain Futures Act was substantially strengthened by amenda- 
tory legislation in 1936 and renamed the Commodity Exchange Act.** 
The fundamental purpose of the Commodity Exchange Act “is to 
insure fair practice and honest dealing on the commodity exchanges 
and to provide a measure of control over those forms of speculative 
activity which too often demoralize the markets to the injury of 
producers and consumers and the exchanges themselves.”** Another 
objective of the Act is to foster “the primary function of the ex- 
changes which is to furnish a market for the commodities them- 
selves.”*8 


The regulatory ambit of the Grain Futures Act was extended by 
the 1936 legislation to include cotton, rice, mill feeds, butter, eggs, 
and Irish potatoes, in addition to the commodities previously subject 
to regulation, i.e., wheat, corn, oats, barley, rye, flaxseed, and grain 


plained in HorrMaAN, Future TRADING UPON ORGANIZED CoMMODITY MARKETS IN THE 
Unitep Srates 368-375 (1932); U.S. Depr’r or AcricuLtTuRE, REPorT oF GRAIN 
Futures ADMINISTRATION 2-26 (1924). Various other enactments which affected 
futures trading are the United States Cotton Futures Act, 39 Strat. 476 (1916), 26 
U.S.C. §§ 1920-1935 (1952), which provides for a tax on each cotton futures con- 
tract unless, inter alia, the contract is in writing and contains specified provisions 
as to grade; the United States Grain Standards Act, 39 Stat. 482 (1916), 7 U.S.C. 
§§ 71-87 ( i952), which provides for the Secretary to fix standards for grain, and 
upon their promulgation, requires shipments of grain in interstate commerce sold 
by grade to be sold on the basis of such standards; the United States Cotton Stand- 
ards Act, 42 Stat. 1517 (1923), 7 U.S.C. § § 51-65 (1952), which provides, inter alia, 
for the specification of cotton standards with the requirement that cotton be sold on 
the basis of such standards or by sample; and the United States Warehouse Act, 39 
Strat. 486 (1916), 7 U.S.C. §§ 241-273 (1952), which authorizes the Secretary to 
license warehouses and to specify grades and standards for agricultural products by 
which their quality or value may be judged or determined. The United States Ware- 
house Act pre-empts the regulatory field and supersedes all State regulation as to 
any matter touched by the federal Act unless the State regulation is expressly author- 
ized by the federal Act. Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 220-238 (1947). 
The wide range of federal and state regulation with respect to the marketing of 
farm products is discussed in Brooks, THE Wipe RANGE oF REGULATION, MARKETING, 
1954 YEARBOOK oF AGRICUTURE 255-265. 

86 42 Stat. 998 (1922), as amended, 49 Srat. 1491 (1936), as amended, 7 U.S.C. 
§§ 1-17a (1952), as amended, 68 Strat. 913 (1954), 69 Strat. 375 (1955), 70 Start. 
630 (1956), 69 Srat. 535 (1955), 69 Stat. 160 (1955), 7 U.S.C. §§ 2, 6a(3)(C), 
12a(4), and 15 ( Supp. IV, 1956). The constitutionality of the Commodity xchange 
Act was sustained in Nelson v. Secretary of Agriculture, 133 F.2d 453, 455 (th Cir. 
1943); Board of Trade v. Milligan, 0. F.2d 855, 857-860 (8th Cir.), cert. denied, 
302 U.S. 710 (1937) ; Moore v. Chicago Mercantile Exchange, 90 F.2d 735, 736-741 
(7th Cir.), cert. denied, 302 U.S. 710 (1937). All trading in futures — 
is within the reach of the commerce power. Corn Products Refining Compan 
Benson, 232 F.2d 554, 565 (2d Cir. 1956). See also, HR. Rep. No. 421, 74th Ce tig 
Ist Sess. 3 (1935). 

87 H.R. Rep. No. 421, 74th Cong., Ist Sess. 1 (1935). 

38 Ibid. 
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sorghums.** Wool tops were added in 1938, and fats and oils, cotton- 
seed meal, cottonseed, peanuts, soybeans, and soybean meal were 
added in 1940. Wool was added in 1954, and the Act was made 
applicable to onions in 1955.*° 


The Act provides for trichotomous regulation of futures trad- 
ing by the Secretary of Agriculture, the Commodity Exchange Com- 
mission, and the boards of trade. The Secretary of Agriculture, inter 
alia, licenses boards of trade,*! futures commission merchants, and 
floor brokers,** suspends or revokes the licenses of futures commis- 
sion merchants and floor brokers,** suspends the trading privileges 
of persons who violate the Act,** requires reports from traders who 
maintain positions equal to or in excess of limits fixed by the Secre- 
tary,*° investigates and reports with respect to the operations of boards 
of trade and marketing conditions of commodities and commodity 
products and by-products,** and issues rules and regulations which 
are reasonably necessary, in his judgment, to effectuate any of the 


89 49 Start. 1491 (1936), as amended, 7 U.S.C. § 2 (Supp. IV, 1956). 


4052 Srat. 205 (1938), 54 Srar. 1059 (1940), 68 Srat. 913 (1954), 69 Srar. 
375 (1955), 7 U.S.C. §2 (Supp. IV, 1956). The Under Secretary of Agriculture 
stated, in his recommendation to Congress to include onions, that in “view of the 
perishable nature of the commodity and its susceptibility to wide price fluctuations, 
both before and since the advent of futures trading in onions, regulation of such 
trading under the Commodity Exchange Act could not reasonably be expected to 
prevent the wide seasonal price swings traditional in the marketing of onions. 

“Enactment of the bill would, however, enable the Department to obtain the facts 
as to what takes place in the onion futures market and to deny trading privileges 
thereon to any person found, after notice and opportunity for hearing, to have engaged 
in manipulative trading or other unlawful trade practices. Also, information developed 
through investigations and reports required under authority of the Commodity Ex- 
change Act could provide a factual basis for determining whether futures trading 
in onions serves the public interest or whether the Congress should consider legisla- 
tion looking to the drastic curtailment or prohibition of such trading.” H.R. Rep. 
No. 285, 84th Cong., Ist Sess. 2 (1955); S. Rep. No. 766, 84th Cong., Ist Sess. 2 
(1955). Hearings have recently been conducted on various bills which would pro- 
hibit all futures trading in onions. Hearings Before the Subcommittee on Domestic 
Marketing of the Committee on Agriculture, House of Representatives, 85th Cong., 
wt _ on H.R. 376, H.R. 1933, H.R. 1935, H.R. 3418, H.R. 5236, and H.R. 5732 

1957). 

41 42 Srar. 1000 (1922), 7 U.S.C. § 7 (1952). 

42 49 Star. 1495 (1936), 7 U.S.C. § 6f (1952). 

43 49 Strat. 1496, 1498, 1500 (1936), 7 U.S.C. § § 6g, 9, and 12a(3) (1952). 

44 42 Stat. 1002 (1922), as amended, 7 U.S.C. § 9 (1952). 


4549 Star. 1496 (1936), 7 U.S.C. § 6i (1952). The information obtained from 
individual reports is zealously guarded by the Commodity Exchange Authority. J.M. 
MEHL, Futures TrapiInc UNDER THE ComMopity ExcHance Act, 1946-1954, at 28; 
Bartlett Frazier Co. v. Hyde, 65 F.2d 350, 352 (7th Cir.), cert. denied, 290 U.S. 654 
(1933). 

46 42 Strat. 1003 (1922), 61 Strat. 941 (1947), 49 Srar. 1501 (1936), 7 U.S.C. § § 12, 
12-1, and 12a(6) (1952). See Dorsrty, Reports AND STATISTICAL SERVICES OF THE 
Commopity ExcHANGE AutHority, 1957 Commopity YEARBOOK 19-26. 
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provisions of the Act or to accomplish any of the purposes of the 
Act." The Secretary has established the Commodity Exchange Au- 
thority as an agency in the United States Department of Agriculture 
to assist in the administration of the Act. The Divisions of the Com- 
modity Exchange Authority are the Compliance and Trade Practice 
Division, the Segregated Funds Division, the License and Rules Divi- 
sion, and the Trading and Reports Division. The Authority has field 
offices in Chicago, Kansas City, Mo., Minneapolis, New Orleans, and 
New York. 


The Commodity Exchange Commission is a commission consisting 
of the Secretary of Agriculture, as chairman, the Secretary of Com- 
merce, and the Attorney General. The Commission (1) fixes trad- 
ing limits,°° (2) suspends or revokes the licenses of boards of trade,®* 
(3) reviews the action of the Secretary refusing to license a board 
of trade," (4) determines whether a board of trade may exclude a 
producer cooperative from membership in and trading privileges on 
the board of trade," and (5) issues cease and desist orders against 
boards of trade or any officer, agent, or employee thereof.™ 


The Act recognizes the right of the exchanges (i.e., boards of 
trade) to issue rules and regulations and to enforce their require- 
ments. The “authority of the exchanges to govern the conduct of 
their own members, and the responsibility therefor, is not impaired 


4749 Srat. 1501 (1936), 7 U.S.C. §12a(5) (1952). The “Secretary is given broad 
rule-making powers.” Rice v. Board of Trade, 331 U.S. 247, 252 (1947). 

48 Commopiry ExcHANGE AuTHority, U.S. Dep’r or AGRICULTURE, ORGANIZATION 
AND ProcepurES MANUAL 8-19 (1951). 

497 U.S.C. § § 2, 8 (1952). The Commission has no separate administrative or regu- 
latory staff of employees and, therefore, “virtually all of the technical labors incident 
to the discharge of the Commission’s functions” are performed by the employees of 
the Commodity Exchange Authority. SELLERS, ADMINISTRATIVE PROCEDURE AND PRAc- 
TICE IN THE DEPARTMENT OF AGRICULTURE UNDER THE CoMMoDITY EXCHANGE Act 
79-80 (U.S. Dep’t of Agriculture, 1939). 

50 49 Star. 1492 (1936), 7 U.S.C. § 6a (1952). 

517 U.S.C. § § 7b and 8 (1952). 

52 42 Star. 1001 (1922), 7 U.S.C. § 8 (1952). 

53 49 Star. 1499 (1936), 7 U.S.C. § 10a(1) (1952). 

54 49 Star. 1500 (1936), 7 U.S.C. § 13a (1952). 

557 U.S.C. §§ 7 and 7a (1952). The regulatory responsibility of the exchanges 
is similar to that of stockyard owners under the Packers and Stockyards Act, 42 
Stat. 165 (1921), 7 U.S.C. § 208 (1952), and exchanges under the Securities Ex- 
change Act of 1934, 48 Strat. 885 (1934), 15 U.S.C. § 78£ (c) (1952). Congress did 
not, however, undertake to put behind the rules of the exchanges civil or criminal 
sanctions and, therefore, we “have no attempt here to endow private groups with 
law-making functions.” Rice v. Board of Trade, 331 U.S. 247, 253, n.4 (1947). See 
me an States v. Grady, 225 F.2d 410, 412-414 (7th Cir. ), cert. denied, 350 U.S. 

1955) 
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or rendered uncertain by the act.”** “The Commodity Exchange 
Act leaves the exchanges virtually undisturbed in their powers to 
admit members and select officers, to discipline offenders and expel 
members, to determine delivery months and contract terms, to fix 
price-fluctuation limits, margin requirements, and brokerage fees and 
commissions, and to exercise many other i important prerogatives.” 
The exchanges regulate such important matters as “margins and price 
fluctuation limits, even though these may constitute effective means 
of curbing excessive speculative activity and unwarranted price move- 
ments.”** The Act also imposes on the exchanges, “under the super- 
vision of the Secretary, . . . some responsibility for standardizing 
deliverable warehouse receipts and assuring their integrity.” In 
addition, the exchanges have the power to compel members and their 
customers, in an emergency, to cease trading and to accept a reason- 
able settlement of their contracts.” 


A. Regulative Provisions With Respect to Contract Markets. 


All futures contracts with respect to the commodities regulated 
under the Commodity Exchange Act must be executed by or through 
a member of a board of trade which has been designated by the Sec- 
retary of Agriculture as a “contract market.”** A board of trade 


56 U.S. Dep’r or AGRICULTURE, Report of Grain Futures Administration 5 (Sep- 
tember 9, 1924). 


57 J.M. MEHL, THE Futures MARKETS, MARKETING, 1954 YEARBOOK oF AGRICUL- 
TURE 331. 


58 U.S. Dep’r or Acricutture, Twenty-five Years of Futures Trading under Fed- 
eral Regulation 8 (1950). Most of the minimum initial margins prescribed by ex- 
changes as of March 29, 1957, on speculative futures transactions were from 5% to 
10% of the contract price of the commodity, with a high of 32.5%. Hearings Before 
the Subcommittee on Domestic Marketing of the Committee on Agriculture, House 
of Representatives, 85th Cong., 1st Sess., on H.R. 376, H.R. 1933, H.R. 1935, H.R. 3418, 
H.R. 5236, and H.R. 5732, at 21 (1957). Limitations on daily price fluctuations were 
first imposed as a result of violent fluctuations in cotton futures prices caused by 
rumors with respect to the First World War. The limitations are to “allow market 
operators to obtain a more objective perspective on the underlying factors which 
have precipitated the heavy fluctuations, to prevent panic among either buyers or 
sellers, to permit the exchange commission houses, as well as the clearing house itself 
to prepare additional calls for market variation margins, and to enable exchange 
traders to prepare to meet such calls.” Barr aNnp Saxon, ComMopity EXCHANGES 
AND Futures Trapinc 157 (1949). 

59 Rice v. Board of Trade, 331 U.S. 247, 251 (1947). 


60 Daniel v. Board of Trade, 164 F.2d 815, 818-819 (7th Cir. 1947); Crowley v. 
Commodity Exchange, 141 F.2d 182, 185 (2d Cir. 1944); Cargill, Inc. v. Board of 
Trade, 164 F.2d 820, 822-823 (7th Cir. 1947), cert. denied, 333 U.S. 880 (1948). The 
decision of an exchange as to the price at which terminated contracts are to be settled 
is not price-fixing in violation of the Sherman Act. Cargill, Inc. v. Board of Trade, 
164 F.2d 820, 823 (7th Cir. 1947), cert. denied, 333 U.S. 880 (1948). 


617 U.S.C. § § 6, 6h(1) (1952). 
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desiring to be designated as a contract market must apply to the 
Secretary for such designation, and the Secretary is directed to 
designate any board of trade when it complies with and carries out 
the following conditions and requirements: ® 


62 42 Strat. 1001 (1922), 7 U.S.C. §8 (1952). 

63 42 Strat. 1000 (1922), as amended, 7 U.S.C. §7 (1952). The following boards 
of trade are presently designated as contract markets by the Secretary (Source: U.S. 
Dep’t of Agriculture, Contract Market Designations 1-2, October 15, 1957). 

Market Designated Effective For 


Board of Trade of the City of Chicago 5/3/23 5/3/23 grain* 
9/14/36 9/13/36 cotton 
11/26/40 12/8/40 soybeans, lard, 
and cottonseed oil 
6/30/50 6/30/50 soybean oil 
8/22/51 8/22/51 soybean meal 
Chicago Mercantile Exchange 9/11/36 9/13/36 butter, eggs, and 
Irish potatoes 
8/22/55 9/24/55 onions 


Chicago Open Board of Trade 10/24/22 10/24/22 grain* 
12/7/40 12/8/40 


Duluth Board of Trade 5/11/23. = §/11/23 


Board of Trade of Kansas City 5/5/23 5/5/23 
9/14/36 9/13/36 
9/10/56 9/10/56 


Memphis Board of Trade Clearing 12/7/40 12/8/40 
Association 
8/20/53 8/20/53 
Milwaukee Grain Exchange 10/24/22 10/24/22 


Minneapolis Grain Exchange 5/2/23 §/2/23 
ait eis 9/14/50 9/11/50 


New Orleans Cotton Exchange 9/8/36 9/13/36 
1476/40 12/8/40 
New York Cotton Exchange 9/11/36 9/13/36 
New York Mercantile Exchange 9/11/36 9/13/36 
12/1/41 

5/5/49 
8/17/55 9/24/55 


New York Produce Exchange 7/21/26 7/21/26 
11/26/40 12/8/40 


Portland Grain Exchange 4/30/29 4/30/29 
San Francisco Grain Exchange 4/19/39 4/19/39 
Seattle Grain Exchange 1/29/26 1/29/26 


Wool Associates of the New York 6/1/38 6/1/38 
Cotton Exchange, Inc. 10/14/54 10/27/54 


* wheat, corn, oats, barley, rye, flaxseed, and grain sorghums. 
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(1) when the board is located at a terminal market where the cash 
commodity of the kind specified in the futures contracts is sold in 
sufficient volume and under such conditions as fairly to reflect the 
general value of the commodity and the differences in value between 
the various grades of the commodity, and where there is available 
official inspection service approved by the Secretary; or if the board 
is not so located, if the board provides for the delivery of commodi- 
ties at a delivery point or points and upon terms and conditions 
approved by the Secretary; 

(2) when the board provides for the making and filing by the 
board or any member thereof of adequate records and reports as 
prescribed by the Secretary; 

(3) when the board provides for the prevention of dissemination 
by the board or any member thereof of false or misleading or know- 
ingly inaccurate reports concerning crop or market information or 
conditions that affect or tend to affect the price of regulated com- 
modities; ; 

(4) when the board provides for the prevention of manipulation 
of prices and the cornering of commodities by dealers or operators 
upon the board; 

(5) when the board does not exclude from membership in and all 
privileges on the board any duly authorized representative of any 
lawfully formed and conducted cooperative association of producers 
having adequate financial responsibility which is engaged in any 
cash commodity business, if such association has complied, and agrees 
to comply, with such terms and conditions as are or may be lawfully 
imposed on other members of the board, except that no rule shall 
forbid the return on a patronage basis by the cooperative association 
to its bona fide members of moneys collected in excess of the expense 
of conducting the business of the association;® and 

(6) when the board provides for making effective the orders of 
the Secretary suspending the registration of floor brokers or futures 
commission merchants under the Act or ordering contract markets 
to refuse trading privileges to any person. 


64 See, Board of Trade v. Olsen, 262 U.S. 1, 40-42 (1923) ; Board of Trade v. Wal- 
lace, 67 F.2d 402 (7th Cir. 1933), cert. denied, 291 U. S. 680 (1934). See also, 49 
Stat. 1499 (1936), as amended, 7 U.S.C. § 10a (1952). 

65 Boards of trade have long had rules preventing the rebate of commissions by 
members, but the return of profits by a cooperative association on a patronage basis 


does not conflict with the policy against commission rebates. S. Rep. No. 390, 69th 
Cong., Ist Sess. 2 (1926). 
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Each contract market is required to furnish promptly to the Secre- 
tary copies of all bylaws, rules, regulations, and resolutions, and of 
all changes and proposed changes therein; to allow inspection at all 
times of all of its records by any authorized representative of the 
government; and to require the operators of warehouses in which 
or out of which commodities are deliverable on futures contracts to 
make such reports, keep such records, and permit such warehouse 
visitation as the Secretary may prescribe. Contract markets must 
also require the party making delivery of any commodity on any 
futures contract to furnish the party obligated to accept delivery 
written notice of the date of delivery at least one business day prior 
to delivery, or such longer period as is prescribed by the Secretary; 
and if directed by the Secretary, the contract market must provide 
for a period, after trading in futures contracts in a delivery month 
has ceased, during which the futures contracts may be satisfied by 
the delivery of the actual cash commodity.* In addition, contract 
markets are directed to require that all futures contracts provide for 
the delivery of commodities of grades conforming to United States 
standards, if they have been officially promulgated, and to require 
that receipts issued under the United States Warehouse Act shall be 
accepted in satisfaction of any futures contract without discrimina- 
tion and notwithstanding that the warehouseman issuing such re- 
ceipts is not also licensed as a warehouseman under the laws of any 
State or enjoys other or different privileges than under State law: 
“Provided, however, that such receipts shall be for the kind, quality, 
and quantity of commodity specified in such contract and that the 
warehouse in which the commodity is stored meets such reasonable 
requirements as may be imposed by such contract market on other 
warehouses as to location, accessibility, and suitability for warehous- 


ing and delivery purposes.” © 


66 49 Srat. 1497 (1936), 7 U.S.C. §7a(1), (2), and (3) (1952). 

87 Id. §7a(5). 

68 Jd. §7a(4). The cessation of trading prior to the end of a ae re is 
designed to “prevent market congestion near the end of a delivery month,” H.R. Rep. 
No. 421, 74th Cong., 1st Sess. 7 (1935), but in the event of a corner or oe tight 
market situation, the existence of a cease trading period “does not prevent the oc- 
currence of small artificial price movements within a range where the short prefers 
to pay a small penalty “ee than go to outside points for the acquisition of grain 
Cor other commodities].” U.S. Dep’r. or AGRICULTURE, NEED For MULTIPLE DELIVERY 
Pornts in GRAIN Futures Markets 10 (1947). 

69 49 Stat. 1498 (1936), 7 U.S.C. §7a(6) and (7) (1952). Although the United 
States Warehouse Act preempts the field and excludes all state regulation of the 
subjects touched by the Act not expressly authorized by the Federal Act, Rice v. Santa 
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The Commodity Exchange Commission is authorized to suspend 
for a period not to exceed six months or to revoke the designation 
of a board of trade as a contract market if the board has failed to 
comply with the requirements imposed under the Act or is not en- 
forcing its rules of government made a condition of its designation.” 
In lieu of a suspension or revocation order, the Commission may 
issue a cease and desist order if any board of trade, or any director, 
officer, agent, or employee of a board of trade violates any provisions 
of the Act or of the Secretary’s regulations, or any order issued by 
the Commission pursuant to the Act. Violation of the cease and 
desist order is punishable by a fine of not less than $500 nor more 
than $10,000, or imprisonment for not less than six months nor more 
than one year, or both, and each day during which the failure to 
obey the cease and desist order continues is deemed a separate offense." 


B. Regulative Provisions With Respect to Futures Commission Mer- 
chants and Floor Brokers. 


All persons who engage in business as futures commission mer- 
chants or floor brokers are required to register annually with the 
Secretary, and it is unlawful to act in either capacity without being 
registered.** The term “futures commission merchant” means all 
“individuals, associations, partnerships, corporations, and trusts en- 
gaged in soliciting or in accepting orders for the purchase or sale 
of any commodity for future delivery on or subject to the rules of 


Fe Elevator Corp., 331 U.S. 218, 220-238 (1947), the Commodity Exchange Act does 
not preempt the field with respect to the standards for warehouses whose receipts 
are acceptable in satisfaction of futures contracts. Rice v. Board of Trade, 331 U.S. 
247, 248-256 (1947). 

70 49 Srat. 1498 (1936), 42 Stat. 1001 (1922), 7 U.S.C. §§ 7b and 8 (1952). The 
suspension of a contract market has been ordered on only one occasion, and that was 
to compel the exchange to grant full membership and clearing privileges to a federally 
sponsored cooperative association—not to close the market. J.M. MEHL, THE FuTurREs 
MarKETS, MARKETING, 1954 YEARBOOK oF AGRICULTURE 327. On appeal from the 
suspension order, the court upheld the statutory suspension provisions, but remanded 
the case to the Commission for further evidence. Board of Trade v. Wallace, 67 
F.2d 402, 403-409 (7th Cir. 1933), cert. denied, 291 U. S. 680 (1934). The exchange, 
however, receded from its position without further litigation. J.M. Meni, Tue Fu- 
TURES MARKETS, MARKETING, 1954 YEARBOOK OF AGRICULTURE 327. 

7149 Star. 1500 (1936), 7 U.S.C. § 13a (1952). Other criminal penalties are also 
set forth in the Act. 42 Srat. 1003 (1922), amended by 49 Srart. 1501 (1936), 7 
U.S.C. § 13 (1952). 


7249 Strat. 1494-1495 (1936), 7 U.S.C. §§ 6d, 6¢, and 6f (1952). As of January 
31, 1957, 530 persons were registered as futures commission merchants with 1,960 
principal and branch offices, and 839 persons were registered as floor brokers. USS. 


DEPARTMENT OF AGRICULTURE, ADMINISTRATIVE MEMORANDUM TO CEA Fretp OFFIces 
1 (April 5, 1957). 
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any contract market and that, in or in connection with such solici- 
tation or acceptance of orders, accepts any money, securities, or 
property (or extends credit in lieu thereof) to margin, guarantee, or 
secure any trades or contracts that result or may result therefrom.” ™ 
The term “floor broker” means “any person who, in or surrounding 
any ‘pit,’ ‘ring,’ ‘post,’ or other place provided by a contract market 
for the meeting of persons similarily engaged, shall engage in execut- 
ing for others any order for the purchase or sale of any commodity 
for future delivery on or subject to the rules of any contract market, 
and who for such services receives or accepts any commission or 
other compensation.” ™ 

A futures commission merchant is required to “treat and deal with 
all money, securities, and property received by such person to mar- 
gin, guarantee, or secure the trades or contracts of any customer 
of such person, or accruing to such customer as the result of such 
trades or contracts, as belonging to such customer. Such money, 
securities, and property shall be separately accounted for and shall 
not be commingled with the funds of such commission merchant or 
be used to margin or guarantee the trades or contracts, or to secure 
or extend the credit, of any customer or person other than the one 
for whom the same are held. . . .” ™ 

It is unlawful” for any member of a contract market,” or for any 
correspondent, agent, or employee of any member, in or in connec- 
tion with any futures transactions for any person— 


(A) to cheat or defraud or attempt to cheat or defraud such per- 
son; 

(B) willfully to make or cause to be made to such person any 
false report or statement thereof, or willfully to enter or cause to 
be entered for such person any false record thereof; 

(C) willfully to deceive or attempt to deceive such person by 
any means whatsoever in regard to any such order or contract or 
the disposition or execution of any such order or contract, or in 


73 49 Srat. 1491-1492 (1936), 7 U.S.C. § 2 (1952). 

74 Id. § 2. 

7549 Stat. 1494-1495 (1936), 7 U.S.C. §6d(2) (1952). Additional provisions with 
respect to the depositing or investing of such money are set forth in the Act, ébid., and 
in the Secretary’s regulations. 17 CFR § § 1.20-1.30 (1949). 

18 49 Strat. 1493 (1936), 7 U.S.C. § 6b (1952). 

TT All floor brokers are members of a contract market, and almost rd futures = 
mission merchants are members of a contract market. However, some persons 
be members of a contract market, ¢.g., trading solely for themselves, and not t be 
registered either as a futures commission merchant or as .a floor broker. 
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regard to any act of agency performed with respect to such order 
or contract for such person; or 


(D) to bucket such order,’ or to fill such order by offset against 
the order or orders of any other person,” or willfully and knowingly 
and without the prior consent of such person to become the buyer 
in respect to any selling order of such person, or become the seller 
in respect to any buying order of such person. 


It is also unlawful® for any person® to offer to enter into, or 
confirm the execution of, any futures transaction— 


(A) if such transaction is, is of the character of, or is | commonly 
known to the trade as, a “wash sale,” “cross trade,” or “accommo- 
dation trade,” or is a fictitious sale;®” 


(B) if such transaction is, is of the character of, or is commonly 


78 Bucketing i is the practice of taking the opposite side of a customer’s trade instead 
of executing it in the open market. U.S. Dep’r oF AGRICULTURE, Revoar OF THE CHIEF 
OF THE CoMMODITY EXCHANGE ADMINISTRATION 18 (1937). 


79 The “matching of opposite buying and selling orders by a futures commission 
merchant in his office is off-setting. . . . The effect of matching orders in the office 
is that they are not offered openly and competitively on the market, which was the 
customer’s rightful expectation, and the customer does not obtain an exchange con- 
tract as a result of such matching.” Nichols & Co. v. Secretary of Agriculture, 136 
F.2d 503, 505 (1st Cir. 1943). Such offsetting on the exchange floor is likewise 
unlawful. Jd. at 504. However, a member of a contract market having in hand at 
the same time buying and selling orders of different principals may execute such 
orders for and directly between such principals at the market price if he complies 
with the requirements of the Secretary’s regulations, which provide that the trans- 
actions must be in conformity with written rules of the contract market which spe- 
cifically apply to such cases and which require, inter alia, that such orders be first 
offered openly and competitively by open outcry in the trading pit or ring and that 
neither the futures commission merchant nor the floor broker handling the orders 
rey interest therein, directly or indirectly, except as a fiduciary. 17 CFR § 1.39 

80 49 Stat. 1494 (1936), 7 U.S.C. § 6c (1952). 


81 The discussion in this article of statutory provisions under a particular heading 
—e.g., “Regulative provisions with respect to futures commission merchants and 
floor brokers”—which provisions apply, e.g., to “any person,” is not meant to imply 
that the statutory provisions should be limited, but is solely in the interest of brevity. 

82“The essential and identifying characteristics of a ‘wash sale’ seems to be the 
intent not to make a genuine, bona fide trading transaction in . . . commodities.” In re 
Jean Goldwurm, 7 A.D. 265, 274 (1948). Such sales are unlawful irrespective of 
whether they are for a manipulative purpose. Ibid. The Commodity Exchange Au- 
thority has advised futures commission merchants and floor brokers that “the use of 
the futures markets must be confined to bona fide purchases and sales of futures con- 
tracts. Transactions which are designed to give the appearance of being purchases 
and sales but at the same time avoid any actual change of ownership will be considered 
‘wash’ or ‘fictitious’ sales within the meaning of Sec. 4c(A) of the Commodity 
Exchange Act. This view will be held regardless of whether such transactions are 
for the pu ca of affecting tax liability, creating a false impression of market ac- 
tivity, avi ae or delaying delivery in fulfillment of futures contracts, or for any 
other pu: Letter dated April 26, 1948, from J. M. Mehl, Administrator, Com- 
modity ian Authority, to all futures commission merchants and floor brokers. 
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known to the trade as, a “privilege,” “indemnity,” “bid,” “offer,” 

“put,” “call,” “advance guaranty,” or “decline guaranty,” * or 
(C) if such transaction is used to cause any price to be reported, 

registered, or recorded which is not a true and bona fide price. 


Futures commission merchants and floor brokers are required to 
keep specified books and records and to file reports required by the 
Secretary. As an incident to federal regulation, the Congress may 
require the keeping of adequate books and records and the submis- 
sion of reports appropriate for the governmental supervision of the 
program, and such requirements do not violate the unreasonable 
search or seizure provisions of the fourth amendment to the Consti- 
tution or the self incrimination or due process provisions of the fifth 
amendment to the Constitution.™ 

The Secretary of Agriculture is authorized to suspend for a period 
not to exceed six months or to revoke the registration of a futures 
commission merchant or floor broker for violating any of the pro- 
visions of the Act or of the Secretary’ s regulations.** Criminal sanc- 
tions are also provided for certain violations of the Act by futures 
commission merchants and floor brokers.® 


C. Manipulation—and Anti-manipulative Provisions. 
1. Manipulation 


One of the primary purposes of the Commodity Exchange Act 
is to prevent the manipulation of prices.** Manipulations “exert a 
vicious influence and produce abnormal and disturbing temporary 
fluctuations of prices that are not responsive to actual supply and 
demand and discourage not only . . . justifiable hedging but disturb 


88 Privileges and indemnities, etc., give to the buyer the right of exercising the 
option to sell or to buy a futures contract at a definite specified price within a definite 
period of time. Trusler v. Crooks, 269 U.S. 475, 481-482 (1926) ; Paul Mehl, Trading 
in Privileges on the Chicago Board of Trade 2 (U.S. Dep’t of Agriculture Circular 
No. 323, 1934). 

84 42 Stat. 999-1000 (1922), as amended, 7 U.S.C. § 6 (1952) ; 49 Srar. 1495, 1496 
(1936), 7 U.S.C. §§ 6f and 6g (1952); 17 CFR §§1.18-1. 19a, 1.27, and 1.31- 1.39 
be Ao Supp. 1956) ; Irving Weis & Co. v. Brannan, 171 F.2d 232, 234-235 (2d 

ir. 1948) 

85 United States v. Morton Salt Co., 338 U.S. 632, 647-654 (1950); Sha: ees * 
United States, 335 U.S. 1, 32-35 (1948) ; Davis v. United States, 328 U.S. 582, 

(1946) ; Wilson v. United States, 221 U.S. 361, 380 (1911); Bartlett Freier Co 
v. Hyde, 65 F.2d 350, 351-352 (7th Cir.), cert. denied, 290 U.S. 654 (1933). 

86 49 Srar. 1496, 1498, 1500 (1936), 7 U.S.C. § § 6g, 9, and 12a(3) (1952). 

87 42 Stat. 1003 (1922), as amended, 49 Star. 1501 (1936), 7 U.S.C. § 13 (1952) 

88 H.R. Rep. No. 421, 74th Cong., Ist Sess. 1 (1935). 
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the normal flow of actual consignments.” * “If hedgers find that 
they are frequently forced to buy back their short contracts at a 
price far above true supply and demand as dictated by a sufficiently 
powerful holder of long contracts, the market will lose its useful- 
ness as a hedging medium.” *° 


Although the term manipulation is not defined in the Commodity 
Exchange Act, the term is not so vague and indefinite that the statute 
is void.** An artificial or manipulated price is created whenever the 
manipulator makes the market price of a commodity, or of a futures 
contract, behave in some manner in which it would not behave if 
left to adjust itself to uncontrolled or uninspired supply and demand. 


89 Chicago Board of Trade v. Olsen, 262 U.S. 1, 39 (1923). 

90 Commopity ExcHANGE AuTHority, U.S. Dep’r or AGRICULTURE, INVESTIGATION OF 
THE Ocrtoser 1949 Ecc Futures ConTRACT ON THE CHICAGO MERCANTILE EXCHANGE 27 
(1950) ; U.S. DEPARTMENT OF AGRICULTURE, REPORT OF THE CHIEF OF THE COMMODITY 
EXCHANGE ADMINISTRATION 14 (1938). ‘Actual delivery by hedgers caught in a 
corner is not generally possible or feasible. The hedgers who have short positions 
in the market—and who are, therefore, subject to being cornered—are frequently 
processors who own and need the cash commodity, which they have hedged by the 
sale of futures contracts, in their manufacturing operations. Other hedgers may be 
merchants who similarly own and need the cash commodity, which they have hedged, 
for distribution to their customers. See BAER AND SAxon, ComMMopDITY EXCHANGES 
AND Futures Trapinc 197-250 (1949) ; Horrman, Future Trapinc Upon OrcGan- 
1zED CoMMODITY MARKETS IN THE Unitep States 377-418 (1932). Unless the price 
dictated as a result of a manipulative activity becomes too great, they are compelled 
to buy back their short contracts on the exchange at an artificially high price. In 
addition, in many instances the cash commodity which has been hedged may not be 
legally deliverable under the exchange rules. SHEPHERD, MARKETING FARM PRODUCTS 
123 (2d ed. 1947). For example, with respect to December refrigerator egg futures con- 
tracts, the Chicago Mercantile Exchange is the primary exchange in the United 
States for trading in egg futures contracts, and persons from all over the country 
hedge their eggs on the Chicago Mercantile Exchange. However, in order to be 
deliverable under the exchange rules, the refrigerator eggs must be stored in an ap- 
proved warehouse during the months of February through June and not moved from 
the storage point where they were originally stored. In addition, the lots of eggs 
must meet specific grade, weight, and packaging requirements. Gov. Exs. 9 and 10, 
Petitioners’ Appendix 2055-2058, Miller v. United States (7th Cir. No. 11959), oral 
argument submitted November 22, 1957. It was found in a study of the October 1949 
egg market that only 69,523 cases out of a total of 378,958 cases of stored in 
approved warehouses outside of Chicago could have been delivered. U.S. Dep’r or 
AGRICULTURE, INVESTIGATION OF THE OcTosEerR 1949 Ecc Futures Contract ON THE 
Cuicaco MERCANTILE ExcHANGE 6 (1950). Also, the eggs stored in warehouses 
not approved for delivery could not, of course, be delivered, and the hedgers who 
have legally deliverable eggs are subjected to additional expense if they deliver eggs 
stored outside of Chicago. Gov. Exs. 9 and 10, Petitioners’ Appendix 2055-2058, Miller 
v. United States, supra. 

91 Bartlett Frazier Co. v. Hyde, 65 F.2d 350, 354 (7th Cir.), cert. denied, 290 
U.S. 654 (1933). 

92 Dice AND EITeEMAN, THE Stock Market 305 (3d ed. 1952) ; Frey, Federal Reg- 
ulation of the Over-the-Counter Securities Market, 106 U. Pa.L.Rev. 19 (1957) ; Irwin, 
The Nature of Risk Assumption in the Trading on Organized Exchanges, 27 Am. 
Econ. Rev. 267-278 (1937) ; Jones anp Lowe, Manipulation, THe Securtry MARKETS 
444-445, 503-504 (1935) ; VII Report oF THE FEDERAL TraDE COMMISSION ON THE 
Grain TRADE 242-274 (1926). 
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Manipulation is— 


. any and every operation or transaction or practice, the purpose 
of which is not primarily to facilitate the movement of the com- 
modity at prices freely responsive to the forces of supply and de- 
mand; but, on the contrary, is calculated to produce a price dis- 
tortion of any kind in any market either in itself or in its relation 
to other markets. If a firm is engaged in manipulation it will be 
found using devices by which the — of contracts for some 
one month in some one market may be higher than they would be 
if only the forces of supply and demand were operative; or using 
devices by means of which the price or prices of some month or 
months in a given market may be made lower than they would be 
if they were freely responsive to the forces of supply and demand. 
Any and every operation, transaction, [or] device, employed to 
produce those abnormalities of price relationship in the futures 
markets, is manipulation. 


Manipulation may cause the price to go up or down, or manipula- 
tion may apply a “brake” on the price movement which would have 
normally occurred, thereby causing the price to remain static or 
preventing the price from moving to the extent that it would normally 
have moved. This latter type of manipulation is sometimes referred 


to “as stabilization. But in terms of market operations stabilization 
is but one form of manipulation. And market manipulation in its 
various manifestations is implicitly an artificial stimulus applied to 
(or at times a brake on) market prices, a force which distorts those 
prices, a factor which prevents the determination of those prices by 
free competition alone.” ** Such “manipulation . . . undertaken purely 


93 Testimony of Mr. Arthur R. Marsh, formerly President of the New York 
Cotton Exchange, in Cotton Prices, Hearings Before a ron merge ngs of the Commit- 
tee on Agriculture and Forestry, U.S. Senate, 70th Cong., 1st Sess., pursuant to 
S. Res. 142, at 201-203 (1928). 

94 See the authorities cited in notes 92, 93, and 95. 

95 United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 223 (1940). The Socony- 
Vacuum Oil Co. case arose under section 1 of the Sherman Act, which renders 
illegal any contract, combination, or conspiracy “in restaint of trade or commerce 
among the several States, or with foreign nations. .. .” 26 Stat. 209 (1890), 15 U.S.C. 
§1 (1952). The Sherman Act does not contain the terms manipulation or stabiliza- 
tion and, therefore, the Court, in the Socony-Vacuum Oil Co. case, was undoubtedly 
using the terms in their ordinary meaning. Additional support for the position that 

“stabilization” is included within “manipulation” is found in the Securities Exchange 
Act of 1934. The federal regulation of commodity exchanges under the Commodity 
Exchange Act is comparable to the regulation of security exchanges under the Se- 
curities Exchange Act of 1934, United States v. Grady, 225 F.2d 410, 411 (7th Cir.), 
cert. denied, 350 U.S. 896 (1955), and the Congress has essly included in the 
Securities Exchange Act of 1934, under the heading of manipulation, the “ ‘pegging, 
fixing, or stabilizing” of security prices unless authorized by administrative regula- 
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for the purpose of ‘protecting the market,’ probably occurs only at 
times of serious crises when large financial interests have too much 
at stake to permit the market to become completely demoralized.” * 

In the past several years, price manipulation has been attempted 
on a large scale in several commodities including eggs, soybeans, oats, 
and potatoes.’ Some of the main forms of manipulation are (i) 
corners, (ii) buying or selling in a manner calculated to produce 
an abnormal effect upon prices, frequently in a concentrated fashion 
and in relatively large lots, and (iii) issuing false reports of con- 
ditions that affect or tend to affect prices.” 


2. Corners 


Corners constitute a menace to speculative markets and do not 
serve any useful social function. . . . They tend to disrupt the ma- 
chinery of legitimate speculation ‘and cause the greatest injustice 
to short sellers. Short selling is a vital necessity to any organized 


tions. 48 Star. 890 (1934), 15 U.S.C. § 78i(a) (6) (1952). The House Committee 
Report on the bill which became the Securities Exchange Act of 1934 expressly refers 
to “pegging and stabilizing operations” as “manipulation.” H.R. Rep. No. 1383, 
Cong., 2d Sess. 10 (1934). The Securities and Exchange Commission has stated 
that it is “unanimous in recognizing that stabilizing is a form of manipulation.” 
Securities and Exchange Commission, Securities Exchange Act of 1934 Selonse No. 
2446, at 2, March 18, 1940. Whether or not the price of a commodity or of a com- 
modity futures contract, which is stabilized or pegged at a certain level, was normal 
prior to the stabilization is irrelevant inasmuch as a normal price becomes abnormal 
—even though remaining static—if uncontrolled or uninspired supply and demand 
would have changed the price. United States v. Socony-Vacuum Oil Co., supra, 310 
U.S. at 221-223. “Those who fixed reasonable prices today would perpetuate unrea- 
sonable prices tomorrow, since those prices would not be subject to . . . readjustment 
in light of changed conditions.” Jd. at 221. See also, the authorities cited in notes 
92 and 93, and notes, 60 YALE L.J. 822, 840-843 (1951) ; 97 U. Pa.L.Rev. 572 (1949). 
Contra, General Foods Corporation v. Brannan, 170 F.2d 220, 229-231 (7th Cir. 1948). 

96 Jones AND Lowe, Manipulation, THe Securiry Markets 504 (1935). 

97 KAUFFMAN, RECENT DEVELOPMENTS IN FUTURES TRADING UNDER THE COMMODITY 
— Act 7, U.S. Dep’t oF AGRICULTURE INFORMATION BULLETIN No. 155 

1956). 

98 F.g., Great Western Food Distributors v. Brannan, 201 F.2d 476, 478-479 - 
Cir.), cert. denied, 345 U.S. 997 (1953). See also, In re G. H. Miller and Co., 
A.D. 1015 31956), appeal pending (7th Cir. No. 11959), oral argument phe Re 
November 22, 1957. 

99 Irwin, The Nature of Risk Assumption in the Trading on Organized Exchanges, 
27 Am. Econ. Rev. 269 (1937); S. Rep. No. 212, 67th Cong., Ist Sess. 4 (1921). It 
has frequently been observed that large scale trading per se affects prices. Ibid. See 
also, VII Report oF THE FEDERAL TRADE COMMISSION ON THE GRAIN TRADE 293-294 
(1926) ; Paul Mehl, Trading in Privileges on the Chicago Board of Trade, supra 
note 83 at 78; U.S. Dep’r or AGRICULTURE, REPORT OF THE CHIEF OF THE COMMODITY 
EXCHANGE ADMINISTRATION 8 (1937); U.S. Dep’r oF AGRICULTURE, TWENTY-FIVE 
Years or Futures Trapinc UNpErR FeperaAt Recuiation 5 (1950) ; S. Doc. No. 123, 
71st Cong., 2d Sess. Part 2, 7-9 (1930). 

100 F.g., Moore v. Brannan, 191 F.2d 775 (D.C. Cir.), cert. denied, 342 U.S. 860 
(1951). See also, Emery, SPECULATION ON THE STOCK AND PropucE EXCHANGES OF 
THE Unirtep States 176 (1896); CLarK AND CLARK, PRINCIPLES OF MARKETING 537 
(3d ed. 1942) ; VII Report or THE FepERAL TRADE COMMISSION ON THE GRAIN TRADE 
256-258, 273 (1926). 
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market, and the public derives many benefits therefrom. Deliber- 
ately to mulct the shorts is nefarious, and the sooner deliberate 
corners are treated as unsocial acts the better.1® 


Corners are prohibited by the Commodity Exchange Act,’ but 
the Act does not define the term. It is clear, however, that the term 
“corner,” as applied to a futures market, “is simply an abbreviation 
of the more comprehensive expression of ‘cornering the shorts’.” ?* 
The shorts have contracted to deliver the cash commodity during 
a specified month, and if the cornerer acquires such control over the 
shorts trading in the futures market that he is able to and does compel 
the shorts to settle their contracts with him at a manipulated price, 
a corner results." A relatively small corner is also sometimes referred 
to as a squeeze.’ 


101 Huebner, Corner, Speculative, 4 ENCYCLOPEDIA OF THE SoctaL SciENcEs 409 
(1937). See also, notes 89 and 90 supra, with respect to the disruptive effect of corners 
on hedging. 

102 42 Stat. 1002, 1003 (1922), as amended, 7 U.S.C. §§ 9 and 13 (1952). The 
practice of cornering the shorts trading on a futures market is coetaneous with 
futures trading on the exchanges. The year 1868 was referred to as “the year of 
corners”—‘there was a corner a month, three on wheat, two on corn, one on oats, 
one attempted on rye, and the year threatened to go out with a tremendous one on pork 
products.” I TayLor, History oF THE BoARD oF TRADE OF THE City oF CHicaco 370 
(1917). As a result of the corners, the Board passed a resolution in 1868 in which 
it was resolved “that the practice of ‘corners,’ of making contracts for the purchase 
of a commodity, and then taking measures to render it impossible for the seller to 
fill his contract, for the purpose of extorting money from him, has been too long 
tolerated by this and other commercial bodies in the country to the injury and dis- 
credit of legitimate commerce, that these transactions are essentially improper and 
fraudulent, and should any member of this board hereafter engage in any such trans- 
actions, the Directors should take measures for his expulsion, under the provisions 
of Rule 5, for the prevention of improper and fraudulent practices.” Jd. at 371. An 
Illinois statute effective in July 1874 made it a criminal offense to spread false 
rumors or corner the market, but there was almost a corner a month for the rest of 
the year. Id. at 502. 

1038 HuEBNER, THE Stock Market 332 (1922). With respect to manipulations, 
corners, and certain other provisions of the Act, the statutory provisions are applicable 
to transactions in the cash commodity in interstate commerce as well as to futures 
transactions, but the scope of this article is limited to futures transactions. 

104 Great Western Food Distributors v. Brannan, 201 F.2d 476, 478-479 (7th Cir.), 
cert. denied, 345 U.S. 997 (1953); United States v. Patten, 226 U.S. 525, 539-540 
(1913) ; BAER & Saxon, Commoprry EXCHANGES AND Futures TRADING 82-83 
(1949) ; Brace, THE VALUE OF ORGANIZED SPECULATION 35, 105-107 (1913) ; Emery, 
Futures in the Grain Market, IX Economic Journat 54 (1899) ; Emery, SPEcuLA- 
TION ON THE STOCK AND Propuce EXCHANGES OF THE UNITED STATES 173 (1896) ; Gotp- 
STEIN, MARKETING: A FARMER'S ProsLEM 127 (1928); Husparp, CoTroN AND THE 
Cotton Market 392-396 (2d ed. 1927); Huebner, Corner, Speculative, 4 Encycto- 
PEDIA OF THE SocIAL Sciences 408 (1937); Huesner, THe Stock Marker 339-340 
(1922) ; V Report oF THE FEDERAL TRADE COMMISSION ON THE GRAIN TRADE 322-329 
(1920) ; SmirH, OrGANISED Propuce Markets 112-116 (1922) ; WeLp, THe Marxket- 
ING OF Farm Propucts 321-322 (1916). 

105 Barr AND Saxon, ComMopITY EXCHANGES AND Futures TRADING 83 (1949) ; 
Worxine, Price Relations Between May and New-Crop Wheat Futures at Chicago 
Since 1885, X Wueat StupiEs oF THE Foop REesEaRcH Institute 184, n. 1 (1934). 
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“The methods of manipulators are legion but certain patterns fre- 
quently emerge.” The cornerer generally acquires a large long 
futures position thereby obligating the shorts to deliver a large quan- 
tity of the cash commodity during a certain month—usually a month 
in which the supplies of the cash commodity are at a low level. The 
cornerer then frequently acquires control over part of the cash 
commodity, either by purchases in the cash market or by receiving 
delivery on his long futures contracts, so that the shorts are unable 
to find sufficient quantities of the cash commodity to deliver and are 
compelled to liquidate their futures contracts either in offsetting 
transactions on the exchange with the cornerer or by purchasing the 
cash commodity from the cornerer for the purpose of making de- 
livery. Irrespective, however, of the method employed by the corner- 
er, if a controlling position’ is obtained in the futures market so 
that the shorts are forced to settle their contracts with the cornerer 
at a manipulated price, a corner has been achieved.’ 


One of the difficulties conjoined with a cornering operation is 
the disposal of the cash commodity acquired as a result of the corner. 
The price of the cash commodity available for delivery on the futures 
contracts is raised concomitantly with the price of the futures con- 
tracts inasmuch as the cash commodity is “temporarily in extraor- 
dinary demand for the sole and only purpose of using it to meet 
future contracts.” The price of the cash commodity generally 
falls precipitously as soon as the extraordinary demand is satisfied." 


106 Frey, Federal Regulation of the Over-the-Counter Securities Market, 106 U. 
Pa. L. Rev. 19 (1957). 

107 A controlling position is obtained even if the shorts can, by incurring additional 
expense, obtain the cash commodity for delivery. Great Western Food Distributors 
v. Brannan, 201 F.2d 476, 480-481 (7th Cir.), cert. denied, 345 U.S. 997 (1953); 
In re G. H. Miller and Co., 15 A.D. 1015, 1047 (1956), appeal pending, Miller v. 
United States (7th Cir. No. 11959). See also, Gamco, Inc. v. Providence Fruit & 
Produce Bldg., 194 F.2d 484, 487 (1st Cir.), cert. denied, 344 U.S. 817 (1952). The 
cornerer seeks to raise the price just high enough so that the shorts will buy from 
him (futures contracts or cash supplies) rather than incur other expense, ¢.g., by 
bringing the cash commodity into a delivery point from some other source. BRAcz, 
THE VALUE OF ORGANIZED SPECULATION 105-107 (1913); Emery, FuTURES IN THE 
Gratin Market, IX Economic Journat 54 (1899) ; Huspsarp, CoTroN AND THE CoT- 
TON Market 396 (2d ed. 1927); SmiTH, OrGANIZED Propuce Markets 113 (1922). 

108 See the authorities cited in note 104, supra. 

109 V REPORT OF THE FEDERAL TRADE COMMISSION ON THE GRAIN TRADE 323 (1920). 

110 The precipitous drop in the price of the cash commodity after the corner is 
concluded is one of the evidentiary bases for determining that a corner has occurred. 
Emery, SPECULATION ON THE STOCK AND PropucE EXCHANGES OF THE UNITED STATES 
174 (1896); V Report oF THE FEDERAL TRADE COMMISSION ON THE GRAIN TRADE 
323 (1920); VII Report oF THE FEDERAL TRADE COMMISSION ON THE GRAIN TRADE 
245-248 (1926) ; SmirH, OrcAnisep Propuce Markets 113 (1922). 
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Hence the cornerer is frequently faced with the prospect of having 
to suffer serious losses in the disposal of the cash commodity, i.e., in 
“burying the corpse” of the corner. 


It is said that the late P. D. Armour was once told that there was 
a large speculative short interest in December pork and was asked 
why he did not “corner” that delivery. He is said to have replied, 
“To commit murder is very simple, the trouble is to bury the 
corpse.” The latter phrase i is so appropriate to the difficulties of a 
commodity corner that it has been universally adopted and today 
you will hear it said that a cotton corner does not pay because it 
costs too much to “bury the corpse.” 114 


Thus the problem of “burying the corpse” may present a dilemma 
to the cornerer. He is frequently forced to acquire, either by pur- 
chase or by receiving delivery through the Clearing House of the 
exchange, a large part of the available cash supplies of the commodity 
involved in the corner. He would like to dispose of the cash com- 
modity without suffering a serious loss on his cash transactions, but 
if the shorts are able to obtain sufficient supplies of the cash com- 
modity for delivery on their contracts, they can, by delivering the 
cash commodity, escape from the corner. If the cornerer sells the cash 
commodity to the shorts, the shorts will redeliver the cash commodity 
to the cornerer, through the Clearing House of the exchange, and the 
shorts will be free from the corner, but the cornerer will still be faced 
with the problem of “burying the corpse.” Hence the cornerer gen- 
erally demands from the shorts about the same price for the cash 
commodity as the price at which he will liquidate his futures position 
on the exchange. 

In the case of a group cornering enterprise, an additional reason for 
not selling the cash commodity at a price below the agreed upon 
price for liquidating the futures positions is to prevent the agreed 
upon price from being jeopardized. The whole price structure of 
cash and futures is artificially high as a result of the corner, and if 
any of the manipulators permit the shorts to escape at less than the 
agreed upon price, each manipulator may be fearful that the manipu- 
lative scheme will fail, and each manipulator may then permit the 
shorts to escape—either by sales of cash supplies or by offsetting 
futures transactions—at successively lower prices in order to obtain 


111 Hupparp, CorTroN AND THE Cotton Market 393 (2d ed. 1927). 
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the maximum liquidation of his own position at the highest possible 
price. Any “price cutting” by any of the joint manipulators which 
permits the shorts to escape from the corner at less than the agreed 
upon price could, therefore, be ruinous to the venture.’ 


Corners or squeezes— 


. . . are at least occasionally so handled that their financial success 
does not depend on effecting a price increase. Because the charac- 
ter of corners and squeezes is not generally well understood, such 
cases of abnormal market influence have sometimes, perhaps often, 
gone unrecognized or been regarded more lightly than they de- 
served by people not well versed in interpretation of the market. 
The indications are that successful corners or squeezes in wheat 
may sometimes have been “hedged.” For example, purchases of May 
wheat made as part of a plan for squeezing the market may be 
accompanied or shortly followed by sales of later deliveries, per- 
haps July. These sales of the later futures would not only provide 
an assured means of disposing of such deliveries on May contracts 
as may have to be accepted, but leave the “squeezer” indifferent 
to the development of bearish price influences which may wholly 
offset the bullish effects of his operations in May wheat. With a 
corner or squeeze thus hedged, he need be in nowise concerned 
with the actual changes in price of May wheat, since his profits 
depend merely on his ability to force a widening of the spread 
between May and July wheat of which he can take advantage. 
Indeed he may welcome a tendency toward general wheat price 
decline as an aid in obscuring the effects of his operations." 


That type of a “hedged” corner of the December 1947 egg futures 
market was involved in Great Western Food Distributors v. Bran- 
nan.’* Great Western Food Distributors, Inc., purchased large quan- 


112 If, however, joint cornerers are able to dispose of supplies of the cash com- 
modity in channels which do not make the supplies available to the shorts, they 
might be expected to dispose of the supplies at the fair market price. In the case 
of Miller v. United States (7th Cir. No. 11959), oral argument submitted November 
22, 1957, the respondents in the administrative proceeding liquidated most of their 
large and controlling futures positions on December 23, 1952, the last day of trading 
in December 1952 egg futures contracts, and they liquidated at 47.50-47.55 cents per 
dozen. However, on the following day, four of the respondents disposed of their 
deliverable eggs at 39.75 cents per dozen in channels which did not permit their 
use by the shorts who still had futures positions to liquidate by the last business day 
of the month. Gov. Ex. 19, Petitioners’ Appendix 2070-2075, Miller v. United States, 
supra. 

113 WorkING, Prick RELATIONS BETWEEN May anpd New-Crop WHEAT Futures 
in Cuicaco Since 1885, X Wuear Stupies oF THE Foop ResearcH Institute 184 
(1934). See also, VII Report or THE FEDERAL TRADE COMMISSION ON THE GRAIN 
Trave 77, 245-248 (1926). 


114 201 F.2d 476 (7th Cir.), cert. denied, 345 U.S. 997 (1953). 
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tities of December egg futures contracts and sold large quantities of 
January egg futures contracts so that Great Western’s profit was 
dependent upon widening the spread between the prices of the De- 
cember and January egg futures contracts."* The price of December 
egg futures contracts was falling during most of the period of Great 
Western’s corner, but as a result of the cornering activities of Great 
Western, the decline in the December futures price was not as great 
as would have occurred in the absence of the corner."* The January 
futures price, however, fell to its normal level, widening the spread 
between the December and January futures prices, thereby resulting 
in a substantial profit to Great Western.™" 

The question of manipulative intent is relevant in determining 
whether a corner has been consummated in violation of the Act 
inasmuch as in rare instances an unintentional corner develops when 
the longs actually want delivery of the cash commodity and there 
is not enough of the cash commodity available for delivery on the 


115 Gov. Ex. 4, Transcript of Record 1117, Great Western Food Distributors v. 
Brannan, supra note 107. If a person corners the December egg futures market— 
with an accompanying short January egg futures position—during a period when 
December and January egg futures prices would normally have declined, he can 
make a substantial profit if the December price is held at its existing level or even 
if the December price is permitted to decline, but to a lesser extent than would have 
occurred in the absence of the manipulation. For example, if a trader purchases De- 
cember egg futures at 50 cents per dozen and sells January egg futures at 48 cents 
per dozen, the initial spread between the two futures is 2 cents per dozen. If the 
December futures price drops to 49 cents per dozen, while the January futures price 
drops to 45 cents per dozen, there is now a 4-cent spread between the two futures 
and the trader has profited by 2 cents per dozen, which is the amount that the spread 
has widened since the trader entered the market. In this example, the trader can 
offset his long December contracts, under which he was a purchaser at 50 cents per 
dozen, by selling on the exchange at 49 cents per dozen. This results in offsetting 
the trader’s December position in the market at a loss of 1 cent per dozen on the 
December contracts. However, the trader can offset his short January contracts, 
under which he was a seller at 48 cents per dozen, by becoming a purchaser on the 
exchange at 45 cents per dozen. This offsets the trader’s January position in the 
market at a profit of 3 cents per dozen which, when combined with his 1 cent per 
dozen loss on the December futures transactions, still leaves the trader a profit of 
2 cents per dozen. If the December price had been held exactly at 50 cents per dozen, 
the spread would have been widened by an additional cent thereby resulting in a 
profit of 3 cents per dozen on the transaction. Although the entire profit in this 
illustration is reflected in the January futures transactions, the entire profit was 
caused, of course, by the manipulation of the December price. The trader may also 
“bury the corpse” of the December corner on part of his short January position, é.c., 
the trader may deliver the eggs, acquired as a result of the December corner, on part 
of his short January futures position. The delivery of large quantities of cash refriger- 
ator eggs on the January contracts may have the effect of seriously depressing the 
January futures price thereby permitting the trader to reap a greater profit from 
buying back the remainder of his short position on the exchange. 

116 Gov. Exs. 24 and 25, Transcript of Record 1228-1229, Great Western Food 
Distributors v. Brannan, supra note 107. 

117 Gov. Exs. 22 and 25, Transcript of Record 1217, 1229, Great Western Food Dis- 
tributors v. Brannan, supra note 107. 
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contracts.* However, even if a large long position is originally 
established because the long interest wants to receive delivery of the 
cash commodity, the “long interest, no matter how built up, that 
allows itself to be tempted into exploiting the situation in a way to 
involve acute disturbance of the market becomes a cornering inter- 
est.” 1° Moreover, in any corner case, the requisite intent is merely a 
general intent, rather than a “specific” intent,”° and the intent may 
be inferred from the actions of the cornerer. Persons “will be pre- 
sumed to have intended the natural consequences of their acts. . . .” #4 


3. Suspension of Trading Privileges 


The Secretary is authorized to suspend the trading privileges of 
any person who corners the market or otherwise manipulates prices, 
or who violates any of the provisions of the Act.” In permitting 
a person to buy and sell futures contracts on contract markets, the 


118 HueBNer, THE StocK Market 339, note 9 (1922); VII REPoRT OF THE FEDERAL 
TRADE CoMMISSION ON THE GRAIN TRADE 243-244 (1926). 


119 VII Report OF THE FEDERAL TRADE COMMISSION ON THE GRAIN TRADE 244 
(1926). 

120 The issue as to Proof of intent in the case of a corner is identical to the issue 
as to proof of intent in the case of a monopoly in violation of the Sherman Act. A 
corner is a monopolistic enterprise which violates the Sherman Act as well as the 
Commodity Exchange Act. United States v. Patten, 226 U.S. 525, 540-544 (1913); 
Peto v. Howell, 101 F.2d 353, 354-362 (7th Cir. 1939). Judge Learned Hand stated 
for the court in United States v. Aluminum Co. of America, 148 F.2d 416, 432 (2d 
Cir. 1945), that in “order to fall within § 2 [of the Sherman Act], the monopolist 
must have both the power to monopolize, and the intent to monoplize,” but to “read 
the passage as demanding any ‘specific,’ intent, makes nonsense of it, for no monopolist 
monopolizes unconscious of what he is doing.” That holding was expressly approved 
in Times-Picayune v. United States, 345 U.S. 594, 626 (1953), and United States v. 
Griffith, 334 U.S. 100, 105 (1948). 


121 United States v. Anderson, 101 F.2d 325, 330 (7th Cir.), cert. denied, 307 
U.S. 625 (1939) ; accord, Crews v. United States, 160 F.2d 746, 750 (5th Cir. 1947). 
Persons “must be held to have intended the necessary and direct consequences of 
their acts and cannot be heard to say the contrary.” United States v. Patten, 226 
U.S. 525, 543 (1913); United States v. Masonite Corp., 316 U.S. 265, 275 (1942). 
See also, R.J. Koeppe & Co. v. Securities and Exchange Commission, 95 F.2d 550, 552- 
553 (7th Cir. 1938) ; Branda, Manipulation of the Stock Markets Under the Securities 
Laws, 99 U. Pa.L.Rev. 651, 664 (1951). 


12242 Srar. 1002 (1922), amended by 49 Star. 1498-1499 (1936), as amended, 
7 U.S.C. § 9 (1952). Criminal penalties are also applicable if any person, inter alia, 
corners the market or otherwise manipulates prices. 42 Stat. 1003 (1922), amended 
by 49 Star. 1501 (1936), 7 U.S.C. § 13 (1952). The Secretary’s decision must be 
based on the evidence received at an administrative hearing (42 Stat. 1002 (1922), 
as amended, 7 U.S.C. §9 (1952) held before a “referee,” t.¢., a Hearing Examiner 
appointed under section 11 of the Administrative Procedure Act. 60 Start. 244 (1946), 
as amended, 5 U.S.C. § 1010 (1952) ; 17 CFR §0.2 (m) and (p) (1949). The rules 
of practice applicable to disciplinary ’ proceedings under the Commodity Exchange Act 
are in 17 CFR § § 0.3-0.22 (1949). The Judicial Officer of the United States Depart- 
ment of Agriculture acts for the Secretary of Agriculture in all disciplinary pro- 
ceedings under the Act pursuant to a delegation of authority from the Secretary. 
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government has in effect granted him a privilege. “Suspension of 
such a privilege for failure to comply with the statutory standard 
is merely withdrawal by the Government of permission to engage 
in a business affected with a national public interest in which the 
person has no inherent right to engage, but in which he may par- 
ticipate only upon compliance with conditions imposed by Congress 
in the exercise of its power over commerce.” ** The Secretary has 
wide latitude in the choice of the administrative sanction or remedy, 
and the courts will not interfere except where the remedy selected 
has no reasonable relation to the unlawful practices found to exist.'** 

In Cutten v. Wallace, and Moore v. Brannan,’ the issue was 
presented as to whether the authority was granted to suspend a 
person’s trading privileges for a past attempt to manipulate futures 
prices. The Cutten case was decided under the Grain Futures Act, 
which authorized the Commission to suspend the trading privileges of 
any person who “‘is violating any provisions of this Act, or is attempt- 
ing to manipulate the market price of any grain... .” ** The court 
of appeals held that inasmuch as Cutten was charged with a past vio- 
lation of the reporting requirements of the Act and a past attempt 
to manipulate the price of grain, the Commission did not have au- 
thority to suspend his trading privileges.’** The Supreme Court af- 
firmed the decision of the court of appeals holding that the language 
of the statute cannot be changed “for the purpose of making punish- 
able action which, on the face of the statute, is merely to be pre- 
vented.” 12° 

Pending the outcome of the review of the Cutten case by the 
Supreme Court, H.R. 6772 (which became the Commodity Exchange 
Act amendments of 1936) was introduced, imter alia, to correct the 
“manifest mistake” in the Grain Futures Act disclosed by the Cutten 


123 Nelson v. Secretary of Agriculture, 133 F.2d 453, 456 (7th Cir. 1943). A | 
ceeding to suspend a registrant is not in the nature of a proceeding. Ibid, 
Nichols & Co. v. rong 3. Bo Agriculture, 131 F.2d 651, 659 (1st Cir. 1942) ; }; Board 


of Trade v. Wallace, 67 
(1934). 

124 Great Western Food Distributors, Inc. v. Brannan, 201 F.2d 476, 484 (7th Cir.), 
cert. denied, 345 U.S. 997 (1953); Irving Weis & Co. v. Brannan, 171 F.2d 232, 235 
(2d Cir. 1948); American Power Co. v. Securities and Exchange Commission, 329 
U.S. 90, 112-118 (1946). 

125 80 F.2d 140, 140-141 (7th Cir. 1935). 

126 191 F.2d 775 (D.C. Cir.), cert. denied, 342 U.S. 860 (1951). 

127 § 6(b), c. 369, 42 Srat. 1002 (1922). 

128 80 F.2d at 140-141 (7th Cir. 1935). 

129 Wallace v. Cutten, 298 U.S. 229, 237 (1936). 


402, 407 (7th Cir. 1933), cert. denied, 291 





244 THE GEORGE WASHINGTON LAW REVIEW 


case.'*° Several Senators explained in detail on the floor of the Senate 
the grave defect that the Cutten case revealed in the Grain Futures 
Act which made plain the necessity for changing the statute.’* Sim- 
ilarly, it is recognized in the report of the House Committee that the 
1936 amendments are necessary to “clarify the language of § 6 of 
the act in its application to manipulations of and attempts to manipu- 
late the market price of any commodity. . . .” 1 

Consequently, a legislative reversal of the result in the Cutten de- 
cision was enacted in the Commodity Exchange Act amendments of 
1936. Section 6(b) of the Grain Futures Act was amended by the 
1936 amendments to provide that the Secretary may suspend the 
trading privileges of any person if he “is violating or has violated 
any of the provisions of this chapter, or any of the rules and regula- 
tions made pursuant to its requirements, or has manipulated or is 
attempting to manipulate the market price of any commodity. . . .” 
The 1936 amendments also added a provision in §9 of the Grain 
Futures Act making it a violation of that section “to manipulate or 
attempt to manipulate the price of any commodity in interstate 
commerce, or for future delivery on or subject to the rules of any 
board of trade. . . .” *** Hence a person who has attempted to manip- 
ulate the futures price of any commodity has violated the provi- 
sions of § 9 of the Act, and under section 6(b) of the Act the Sec- 
retary is authorized to suspend the person’s trading privileges. In 
Moore v. Brannan, supra, the court affirmed the decision by the Judi- 
cial Officer, acting for the Secretary, suspending Mr. Moore’s trading 
privileges for a past attempt to manipulate the price of lard futures 
contracts."** 


4. Trading Limits 


The Commodity Exchange Commission is authorized to fix limits 
on the amount of trading which may be done by any person during 
any trading day or on the maximum position which any trader may 


130 80 Cone. Rec. 1451 (1936). 

131 Jd, at 1451, 6159, 6160, 7847, 7852, 7853, 7858 (1936). 

182 H.R. Rep. No. 421, 74th Cong., Ist Sess. 8 (1935). 

183 42 Start. 1002 (1922), amended by 49 Strat. 1498 (1936), 7 U.S.C. § 9 (1952). 
184 42 Star. 1003 (1922), as amended, 49 Star. 1501 (1936), 7 U.S.C. § 13 (1952). 


135 19] F.2d 775 (D.C. Cir.), cert. denied, 342 U.S. 860 (1951), affirming In re 
Ralph W. Moore, 9 A.D. 1299 (1950). See also, Nichols & Co. v. Secretary of 
Agriculture, 131 F.2d 651, 659 (1st Cir. 1942). 
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hold or control. The “limits have proved to be an effective means 
of curbing large-scale operations of market ‘plungers,’ and forced 
liquidation of large positions causing sharp price fluctuations.”**" 

All trading except “bona fide hedging transactions,” as defined in 
the Act, is subject to the limits.** The statutory definition of “bona 
fide hedging” is, however, more meaningful if the customary trade 
principles of hedging are understood. Hedging, e.g., in the grain 
trade— 


. .. is the term commonly applied by the grain trade to the method 
employed by many dealers in cash grain of protecting themselves 
against losses due to market fluctuations by executing with cash 
purchases and sales | pimpin: | simultaneous future transactions upon 
the opposite side of the market. This is done upon the assumption 
that the prices of cash and future grain will move up and down 
together and that as the trades are on opposite sides of the market 
the decline or advance of either will be prt, remecee Be a corre- 
sponding fluctuation in the other. While this theoretical harmony 
in the movement of cash and future prices is not always to be 
found and the coincidence of the two movements is often more or 
less seriously disturbed, it is none the less well established that, 
broadly speaking, the cash and future prices actually do move up 
and down together with considerable regularity if not in the same 


degree. Consequently this fact is often taken advantage of by 
country elevator merchandisers as well as other cash grain dealers, 
both of which classes frequently execute practically simultaneous 
cash and future trades on the opposite sides of the market, expect- 
ing, since cash and future prices move together, that gains or losses 
in cash or futures, bought or sold, will be compensated or offset 
by corresponding losses or gains in futures or cash sold or bought."** 


It may be helpful to trace a typical hedging transaction. A flour 
miller makes a contract in July to deliver 5,000 barrels of a specific 
grade of flour in December at a fixed price. He will need a specific 
quantity of a specific quality of wheat for milling into flour in 
November. At the time the miller makes the contract for sale of 
the flour, he can simultaneously buy December futures contracts 
for the necessary quantity of wheat on the Chicago Board of Trade, 


136 49 Stat. 1492 (1936), 7 U.S.C. § 6a (1952). 

137 J.M. MEHL, FuTuRES TRADING UNDER THE ComMopity ExcHaNcE Act, 1946- 
1954, at 31. See also, KAUFFMAN, RECENT DEVELOPMENTS IN FuTURES TRADING UNDER 
THE ComMopity ExcHance Act 6, U.S. Dep’t or AGRICULTURE INFORMATION BUL- 
LETIN No. 155 (1956). 

138 49 Strat. 1492 (1936), 7 U.S.C. § 6a (1952) ; Corn Products Refining Company 
v. Benson, 232 F.2d 554, 558-561 (2d Cir. 1956). 

139 | REPORT OF THE FEDERAL TRADE COMMISSION ON THE GRAIN TRADE 207 (1920). 
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or the Minneapolis or Kansas City grain exchange. In the interval 
between the time when the contract for the sale of the flour is 
made and November, when the miller will need the specific grades of 
wheat to mill the flour, the price of wheat rises, say, 2 cents per bu- 
shel. When November arrives he purchases in the spot market wheat 
of the quantity and quality he desires. He loses 2 cents per bushel 
by reason of the advance in the price of wheat on the physical 
market during the intervening four months, but at the time he 
obtains the spot wheat he simultaneously closes out his hedge 
transaction by selling the December exchange contracts. He makes 
thereby a corresponding profit of 2 cents per bushel on his exchange 
transaction. This profit on the exchange operations balances his 
loss on the purchase of the spot wheat and insures him his normal 
milling profit on the manufacture and sale of the flour at a small 
cost in commissions. The speculative price and credit risks were 
eliminated by the hedge.*° 


The term “bona fide hedging transactions,” as defined in the Com- 
modity Exchange Act, includes the sale of futures contracts to offset 
a risk resulting from the ownership of, or contract to purchase at a 
fixed price, an equal quantity of the same cash commodity or, con- 
versely, the purchase of futures contracts to offset a risk resulting 
from a previous or simultaneous contract to sell an equal quantity 
of the same cash commodity at a fixed price. In addition, bona fide 
hedging includes the sale of futures contracts which would be a rea- 
sonable hedge against the ownership of, or contract to purchase at 
a fixed price, products or by-products of the commodity involved 
in the futures transaction or, conversely, the purchase of futures con- 
tracts which would be a reasonable hedge against a previous or simul- 
taneous contract to sell at a fixed price any product or by-product of 
the commodity involved in the futures transaction. The term also 
includes (i) the sale of futures contracts with respect to the amount 
of such commodity the person is raising, or in good faith intends 
or expects to raise, within the next twelve months, on land (in the 
United States or its Territories) which the person owns or leases or 
(ii) the purchase of futures contracts in an amount not to exceed the 
person’s “unfulfilled anticipated requirements for processing or man- 
ufacturing during a specified operating period not in excess of one 
year: Provided, That such purchase is made and liquidated in an 
orderly manner and in accordance with sound commercial practice 


140 Barr AND Saxon, ComMopiry EXCHANGES AND Futures Trapinc 201-202 
(1949). 
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in conformity with such regulations as the Secretary of Agriculture 
may prescribe.” *** 

Daily trading limits and position limits—not applicable to “bona fide 
hedging” transactions—have been established for trading in wheat, 
corn, oats, barley, flaxseed, rye, soybeans, cotton, eggs, cottonseed 
oil, soybean oil, lard, and onions.** The trading and position limits 
have made it more difficult for an individual large trader to corner 
the market or manipulate prices singlehandedly and, therefore, group 
manipulative activity will be increasingly important in the future 
administration of the Commodity Exchange Act.’ 


D. Judicial Review. 


The Act provides for judicial review of six administrative deter- 
minations, viz. (1) the suspension or revocation by the Secretary of a 
person’s registration as a futures commission merchant or floor 


141 49 Srat. 1493 (1936), 7 U.S.C. § 6a(3) (1952), as amended, 70 Stat. 630 (Supp. 
IV, 1956) ; Corn Products Refining Company v. Benson, 232 F.2d 554, 561-565 (2d 
Cir. 1956). The enlargement of the definition of hedging to include the purchase 
of futures contracts in an amount not to exceed the person’s unfulfilled anticipated 
manufacturing or processing requirements changed the result in Corn Products Re- 
fining Company v. Benson, 232 F.2d 554, 561-564 (2d Cir. 1956), but the United 
States Department of Agriculture was in favor of the amendatory bill provided 
that the manner of liquidation of the futures position was “surrounded by appropriate 
safeguards.” Hearings Before the Subcommittee on Cotton of the House Committee 
on Agriculture, Cotton Futures Contracts, 84th Cong., 2d Sess., on H.R. 9333, at 4 
(1956). The term “hedging,” in general trade ss alas is sometimes regarded as 
including the purchase or sale of futures contracts in a commodity to offset the risk 
resulting from a cash transaction in a different commodity or product which has a 
parallel price movement with the commodity involved in the futures transaction (see, 
é.g., BAER AND Saxon, ComMMopity EXCHANGES AND Futures Trapdinc 211-212 
(1949) ), but the Commodity Exchange Act requires that the futures transaction be 
in the same commodity, or product or by-product thereof, involved in the cash trans- 
action, 49 Stat. 1493 (1936), 7 U.S.C. § 6a(3) (1952). The criteria for determin- 
ing whether a transaction is treated as “hedging” for tax purposes are also different 
from the criteria in the Commodity Exchange Act. Compare Corn Products Refining 
Co. v. Commissioner, 350 U.S. 46, 48-54 (1955) with Corn Products Refining Com- 
pany v. Benson, 232 F.2d 554, 561-565 (2d Cir. 1956). See also, Rich and Rippe, 
Tax Aspects of Commodity Futures Transactions with a Business Purpose, 2 Tax 
L. Rev. 541, 546-556 (1947). 

14217 CFR §§ 150.1-150.3 (1949); 17 CFR §§150.4-150.9 (Supp. 1956). The 
limits with respect to cottonseed oil, soybean oil, and lard have been established, 
but they will not be effective until “such date as shall hereafter be announced by 
the Commodity Exchange Commission, by notice published in the Federal med 
at least 30 days prior to such effective date.” 17 CFR §§ 150.6(f), 150.7(f), and 
150.8(£) (Supp. 1956). 

143 J].M. Ment, THe Futures Markets, MARKETING, 1954 Yearbook of Agricul- 
ture 330; J.M. MERL, Furures TRADING UNDER THE Commoprry EXCHANGE Act, 
1946-1954, at 36; see also, Frey, Federal Regulation of the Over-the-Counter Securi- 
ties Market, 106 U. Pa.L.Rev. 1, 19 (1957). Group action to corner the December 
1952 egg futures market is involved in In re G. H. Miller and Company, 15 A.D. 
1015 (1956), appeal pending, Miller v. United States (7th Cir. No. 11959), oral argu- 
ment submitted November 22, 1957 
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broker,’** (2) an order of the Secretary directing contract markets 
to refuse trading privileges to a person,’** (3) the suspension or 
revocation by the Commodity Exchange Commission of a board of 
trade’s designation as a contract market,’** (4) the affirmance by the 
Commodity Exchange Commission of the Secretary’s refusal to desig- 
nate a board of trade as a contract market," (5) an order of the 
Commodity Exchange Commission directing a board of trade, or any 
director, officer, agent, or employee of a board of trade to cease and 
desist from violating any of the provisions of the Act or of the Secre- 
tary’s regulations,"** and (6) an order of the Commodity Exchange 
Commission with respect to the right of a cooperative association 
of producers to retain membership in and privileges on a board of 
trade. An appeal from a determination by the Secretary is to the 
United States court of appeals for the circuit in which the petitioner 
is doing business and an appeal from a determination by the Commis- 
sion is to the United States court of appeals for the circuit in which 
the petitioner has his principal place of business.’ - 

The courts of appeals are vested with jurisdiction to affirm, set 
aside, or modify the administrative determination, and the adminis- 
trative findings of fact shall be sustained if supported by the “weight 


of evidence.” *** The “weight of evidence” criterion for judicial 
review is terminologically different from the customary substantial 
evidence criterion for judicial review," but a determination as to 


144 49 Srar. 1496, 1498 (1936), 7 U.S.C. § § 6g, 9 (1952). 

145 7 U.S.C. § 9 (1952). 

146 7 U.S.C. § § 7b, 8 (1952). 

147 42 Star. 1001 (1922), 7 U.S.C. §8 (1952). 

148 49 Srart. 1500 (1936), 7 U.S.C. § 13a (1952). 

149 49 Srat. 1499-1500 (1936), 7 U.S.C. § 10a(1) (1952). 

150 See the statutory references cited in notes 144-149, supra. The appeal directly 
to the court of appeals is consonant with numerous statutory review provisions. See, 
eg., 5 U.S.C. § 1032 (Supp. IV, 1956) ; 7 U.S.C. § § 1115(b), 1600 (1952) ; 15 U.S.C. 
§§ 21, 45(c), 77(i), 79 (x), 80a-42, 80b-13, 717(r) (1952); 16 U.S.C. §825 1 (b 
(1952); 19 U.S.C. §§8l1r, 1641(b) (1952); 21 U.S.C. § 371(f) (1952); 29 U.S.C. 
§ § 160(f), 210(a) (1952 and Supp. IV, 1956); 39 U.S.C. § 576 (1952) ; 42 U.S.C. 
§ 291 j (b) ng and Supp. IV, 1956); 45 U.S.C. § 355(f) (1952); 46 U.S.C. 
§ 1181(b) (1952); 49 U.S.C. §646(a) (1952); 50 U.S.C. §§ 793(a), 821(c) (1952 
and Supp. IV, 1956). 

1517 U.S.C. § § 8, 9 (1952). 


152 See e.g., Administrative Procedure Act § 10(e), 60 Start. 244 (1946), 5 U.S.C. 
§ 1009(e) (1952) ; Universal Camera Corp. v. NLRB, 340 U.S. 474, 477-491 (1951). 
The criterion for judicial review in the Commodity Exchange Act is similar to the 
standard for review of findings of fact by the Surgeon General with respect to 
Federal aid for hospitals, which findings of fact by the Surgeon General are con- 
clusive “unless substantially contrary to the weight of the evidence. . . .” 60 Star. 
1048 (1946), as amended, 42 U.S.C. § 291j(b)(2) (1952). Contrast the provisions 
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whether the effect of the standard is different requires interpretation 
or interpolation. For example, in General Foods Corporation v. Bran- 
nan, the United States Court of Appeals for the Seventh Circuit 
interpolated the modificative phrase “preponderance or greater” in 
front of “weight of evidence.” *** If, however, “substantial” is inter- 
polated instead of “greater,” then the administrative findings are to 
be sustained if supported by the “substantial weight of evidence,” 
which is the customary criterion for judicial review of administrative 
findings of fact.*™* 

Assuming, however, that the “weight of evidence” means the 
“greater weight of evidence,” the “line between ‘substantial evidence’ 
and ‘weight of evidence’ is not easily drawn—particularly when the 
court is confined to a written record, has a limited amount of time, 
and has no opportunity further to question witnesses on testimony 
which seems hazy or leaves some lingering doubts unanswered. ‘Sub- 
stantial evidence’ may well be equivalent to the ‘weight of evidence’ 
when a tribunal in which one has confidence and which had greater 
opportunities for accurate determination has already so decided.”*** 
It seems that the United States Court of Appeals for the Seventh 
Circuit has recognized that view in Great Western Food Distributors 
v. Brannan.’** 

In the Great Western case, the court noted that in the General 
Foods case it had interpreted the “weight of the evidence” to mean 
the “preponderance or greater weight,” but the court held in the 
Great Western case that “while this court must examine the suffi- 
ciency of the evidence, and this may entail a careful consideration 
of the proof, . . . we should be mindful of the practical difficulties 
and pitfalls presented in attempting to redetermine, from an inani- 
mate record alone, issues such as these here presented.” The court 
in 49 Star. 2038 (1936), 41 U.S.C. § 39 (1952) and 64 Srar. 1001 (1950), as 
amended, 50 U.S.C. § 793(a) (Supp. IV, 1956) which make the administrative find- 
ings conclusive only if supported “by the preponderance of the evidence. . . .” 


153 170 F.2d 220, 224 (7th Cir. 1948). 


154 The provisions of H.R. 6772, 74th Cong., which became the Commodity Ex- 
change Act amendments of 1936, are explained in H.R. Rep. No. 421, 74th Cong., 
Ist Sess. (1935). The only discussion of the scope of judicial review in any con- 
gressional report is contained in the minority views with respect to the 1936 amend- 
ments, and dissatisfaction with the bill is expressed in the minority views because 
the bill provides for “only a very narrow scope of review by the courts.” H.R. Rep. 
No. 421, 74th Cong., Ist Sess. 19 (1935). 

155 FinaL REPORT OF THE ATTORNEY GENERAL'S COMMITTEE ON ADMINISTRATIVE 
Procepure, S. Doc. No. 8, 77th Cong., Ist Sess. 91 (1941). See also, 37 Gro. L.J. 450, 
450-452 (1949). 

156 201 F.2d 476, 479-480 (7th Cir.), cert. denied, 345 U.S. 997 (1953). 
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concluded in the Great Western case that it “would seem, then, that 
the function of this court is something other than that of mechanically 
reweighing the evidence to ascertain in which direction it prepon- 
derates; it is rather to review the record with the purpose of de- 
termining whether the finder of the fact was justified, i.e. acted 
reasonably, in concluding that the evidence, including the demeanor 
of the witnesses, the reasonable inferences drawn therefrom and other 
pertinent circumstances, supported his findings.” *** 


IV. AppricaBiLiry or STATE WaAGERING STATUTES 


The Supreme Court of the United States held in Board of Trade 
v. Christie Grain & Stock Co.*** that state wagering statutes—which 
invalidate trading in futures contracts unless the parties intend, at 
the time of executing the contracts, to make and receive delivery of 
the cash commodity—do not invalidate futures transactions between 
the members of the boards of trade which are consummated by off- 
setting transactions on the exchange. The Court held that the off- 
setting of the contracts on the exchange “is in legal effect a delivery,” 
and that “the fact that contracts are satisfied in this way by set-off 
and the payment of differences detracts in no degree from the good 
faith of the parties, and if the parties know when they make such 
contracts that they are very likely to have a chance to satisfy 
them in that way and intend to make use of it, that fact is perfectly 
consistent with a serious business purpose and an intent that the 
contract shall mean what it says.” *® “It seems to us an extraordinary 
and unlikely proposition that the dealings which give its character 
to the great market for future sales in this country are to be regarded 
as mere wagers or as ‘pretended’ buying or selling, without any inten- 
tion of receiving and paying for the property bought, or of deliver- 
ing the property sold, within the meaning of the . . . [state wagering 
statute |.” *° 

The Christie Grain & Stock Co. case, supra, relates solely to the 
contracts between the members of the boards of trade and not to the 
contracts between the commission firms and their customers. It 
would seem, however, that the reasoning of the Court should apply 


157 [bid. 

158 198 U.S. 236, 245-250 (1905). 
159 Jd. at 248, 250. 

160 Jd. at 249. 
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to the entire field of futures trading on legitimate boards of trade. If 
offsetting is “in legal effect a delivery,” as between the members of 
the exchanges, the intent to offset should, in legal effect, be an intent 
to deliver with respect to any trader executing a futures contract on 
a legitimate board of trade. Hence state wagering statutes should be 
construed to apply only to trading in “bucket shops,” i.e., offices 
which are “ostensibly brokerage offices where, however, commodities 
and securities are neither bought nor sold in pursuance of customers’ 
orders, the transactions being closed by the payment of gains or 
losses as determined by price quotations.” ** 

Nonetheless, in some actions between commission firms and their 
customers with respect to contracts executed on legitimate boards of 
trade, it has been held that if it was understood that delivery was 
not actually intended, and that the contracts were to be offset on 
the exchange, the contracts were invalid under state wagering laws.’* 
Such holdings, if widely applied, would, of course, vitiate or ter- 
minate all futures trading inasmuch as the “result would be that 
substantially all of the future contracts entered into on all the com- 
modities exchanges of the nation are thereby invalidated.” ** 

If the intention to offset futures contracts on the exchange is held 
—as between the commission firm and its customers—to render the 
contracts invalid under state wagering statutes, then the further issue 
must be resolved as to whether the state statutes, as thus construed, 
are superseded by the federal regulatory program. 

Shortly after the enactment of the Grain Futures Act, the issue 
was presented as to whether the state wagering laws are superseded 
by the federal Act. The Supreme Court of Kansas held that “he who 
runs may read that Congress constitutionally assumed authority over 
trading in grain futures . . .” thereby superseding any state wagering 
statute applicable to futures trading on “contract markets.” *** The 


161 V REepoRT OF THE FEDERAL TRADE COMMISSION ON THE GRAIN TRADE 329 (1920). 

162 See, e.g., Burke Grain Co. v. St. Paul-Mercury Indemnity Co., 94 F.2d 458, 
464-467 (8th Cir.), cert. denied, 303 U.S. 661 (1938); VI Wutuiston on Con- 
TRACTS §§ 1668-1673 (Rev. ed. 1938); see also, V Report OF THE FEDERAL TRADE 
CoMMISSION ON THE GRAIN TRADE 272-322 (1920). 

163 Taylor, Trading in Commodity Futures—A New Standard of Legality? 43 
Yate L.J. 63, 89 (1933); see also, Irwin, Legal Status of Trading in Futures, 32 
Il.L.Rev. 155-170 (1937); 45 Harv.L.Rev. 912, 912-925 (1932). Such holdings— 
even if limited to speculators—would vitiate all futures trading inasmuch as specula- 
tion is “essential to the operation of a futures market.” See Hearings, note 19, supra. 

164 State v. J. Rosenbaum Grain Co., 115 Kan. 40, 222 Pac. 80, 83 (1924) ; accord, 
Clark v. Murphy, 142 Kan. 426, 49 P.2d 973, 974-975 (1935). Contra, C.A. King & 
Co. v. Horton, 116 Ohio St. 205, 156 N.E. 124, 126-131 (1927), writ of error dis- 
missed, 276 U.S. 600 (1928). 
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Supreme Court of Missouri similarly held that its wagering statute 
was superseded by the Grain Futures Act with respect to transactions 
conducted on “contract markets,” **° but the court subsequently 
reversed its decision’ in view of the decision by the Supreme Court 
of the United States in Dickson v. Uhlmann Grain Co. 

The Court held in the Uhlmann Grain Co. case that “the Missouri 
Law is in no way inconsistent with the provision of the federal act. 
It does not purport to legalize transactions which the federal act has 
made illegal. It does not prescribe regulations for exchanges. Ob- 
viously, manipulation of prices will not be made easier, or the pre- 
vention of such manipulation be made more difficult, because the 
State has declared that certain dealings in futures are illegal and has 
forbidden the maintenance within its borders of places where they 
are carried on. Since there is nothing in the state law which is in- 
consistent with, or could conceivably interfere with the operation or 
enforcement of, the federal law, the statute of Missouri was not 
superseded.” ** 

The decision in the Uhlmann Grain Co. case is not, however, a 
holding with respect to the issue of supersedure as applied to legi- 
timate futures trading on federally regulated boards of trade and 
through federally licensed futures commission merchants inasmuch 
as in that case, the branch office of the brokerage firm was, according 
to the Court, conducting an operation in which the Company was 
merely betting against its customers, and the only purpose of execut- 
ing contracts on the exchange was to secure the data to determine 
its customers’ gains or losses.’ 

Moreover, the Court in the Uhlmann Grain Co. case referred only 
to the congressional purpose to prevent the manipulation of prices, 
and it is clear that state wagering laws which would abolish all futures 
trading would not defeat that objective. However, another objective 
of the federal Act is to foster the “primary function of the exchanges 
which is to furnish a market for the commodities themselves.” 7 
The Congress accepted the view that the commodity exchanges are 


165 State v. Christopher, 318 Mo. 225, 2 S.W.2d 621, 630 (1927). 

166 Wolcott & Lincoln v. Humphrey, 119 S.W.2d 1022, 1025 (Mo. 1938). 
167 288 U.S. 188, 192-200 (1933). 

168 Jd. at 199-200. 


169 Jd. at 194-195. General expressions in any decision which go beyond the issues 
presented by the facts in the case are not controlling. Armour & Co. v. Wantock, 323 
U.S. 126, 132-133 (1944) ; Cohens v. Virginia, 19 U.S. (6 Wheat.) 120, 179 (1821). 


170 H.R. Rep. No. 421, 74th Cong., Ist Sess. 1 (1935). 
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“necessary and of definite value to our commercial and agricultural 

life.” *** It would seem that state wagering statutes which would 

vitiate or terminate all futures trading on all exchanges in the United 

States cannot be reconciled with the congressional purpose to foster 

the exchanges as an important part of our agricultural marketing 
stem.*” 

The fact that the volume of deliveries on the exchanges is rela- 
tively small does not detract from the importance of the exchanges 
as a part of our agricultural marketing system. The exchanges permit 
hedging by buyers and sellers, handlers and processors of agricultural 
commodities all of whom generally offset their contracts on the 
exchanges instead of making or taking delivery. Without the possi- 
bility of shifting the risk of price changes to the speculators, the 
hedgers would have to increase their margins of profit thereby widen- 
ing the spread between the price received by the farmers for their 
products and the price paid by the ultimate consumers. In any 
event, however, the congressional purpose that the exchanges con- 
tinue to function is clearly revealed, and any conflictive state statute 
is, therefore, superseded. 


V. CoNcLUSION 


Commodity futures exchanges are a vital part of the complex agri- 
cultural marketing system in the United States. The exchanges pro- 
vide facilities for hedging by farmers, processors, and other persons 
engaged in handling agricultural commodities. In addition, the ex- 
changes provide a continuous market for buyers and sellers of agri- 
cultural commodities and afford a basis for pricing agricultural 
commodities sold throughout the country. The economic utility of 
commodity exchanges is, however, dependent upon the determination 
of futures prices by legitimate supply and demand conditions. Manip- 
ulation of commodity futures prices is a nefarious practice which 
inflicts severe injustice on legitimate users of the futures markets and 
disrupts the normal flow of agricultural commodities. 

The Commodity Exchange Act reflects the congressional purpose 
to foster the commodity exchanges as an important part of our agri- 
cultural marketing system and to free the exchanges from manipula- 
tion and other pernicious practices. Trading limits, registration, and 


171 Jd. at 2. 
172 See the authorities cited in note 163. 
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suspension of trading privileges are among the means used to effectuate 
that purpose. 

In view of the trading limits established under the Act, which 
impede individual manipulative activities, the detection of joint manip- 
ulative ventures is of increasing importance in the administration of 
the Act. Persons engaged in a joint manipulative venture are generally 
skillful in concealing the existence of a conspiracy. “The picture of 
conspiracy as a meeting by twilight of a trio of sinister persons with 
pointed hats close together belongs to a darker age.” ** 

Effective administration of the Act requires administrative alertness 
to unfair practices on commodity exchanges, and vigorous enforce- 
ment of the statutory provisions in administrative and judicial pro- 
ceedings. A proceeding of this character generally has its foundation 
in intricate marketing transactions, and voluminous economic data 
must be carefully considered and evaluated by the administrative 
agency, and in the event of judicial review, by the courts. A signif- 
icant objective of any disciplinary proceeding is the determent of 
subsequent violations. If manipulation and other unfair practices 
can be prevented, the exchanges will continue to perform a useful 
function in the agricultural marketing system of the nation. 


173 United States v. Morris, 225 F.2d 91, 92 (7th Cir.), cert. denied, 350 U.S. 901 
(1955), quoting from William Goldman Theaters v. Loew’s, 150 F.2d 738, 743, n. 15 
(3rd Cir. 1945). 





MARKETING QUOTAS UNDER THE AGRICUL- 
TURAL ADJUSTMENT ACT OF 1938 


Neil Brooks* and Donald A. Campbell** 


I. INTRODUCTION 


The Agricultural Adjustment Act of 1938" is of: wide-reaching 
regulatory significance. Farm acreage allotments and marketing 
quotas are authorized by the statute with respect to tobacco, cotton, 
wheat, peanuts, and rice, and acreage allotments—but not marketing 
quotas—are authorized with respect to corn.? The program, accord- 
ing to the declaratory statement of policy in the act, is for a variety 
of purposes, e. g., to “assist in the marketing of agricultural com- 
modities for domestic consumption and export” and to regulate 
interstate and foreign commerce in those agricultural commodities 
in order to provide an orderly, adequate, and balanced flow in 
commerce.® 

Congress has “power to measure and balance conflicting economic 
interests,”* and it has been held that the wisdom of federal legislation, 
the need for the legislation, and the effectiveness of the legislation 


are questions for Congress, not the courts.® In the brief description 


* Assistant General Counsel, United States Department of Agriculture. 

** Attorney, United States Department of Agri ture, appellate litigation unit. 

The views expressed herein are not intended to be inconsistent with the official 
views of the United States Department of Kavtoaane: but — herein is to be 
construed as expressing any official view of the 
wane Stat. 31 (1938), as amended, 7 U.S.C. § § 1281- a7 (1952 and Supp. IV, 

27 U.S.C. § § 1328-1329 (1952 and Supp. IV, 1956). The farm marketing quota 
provisions applicable to corn were repealed by the Act of A t 28, 1954, c. 1041, 

Stat. 902. Acreage allotments established under the Agricultural Adjustment Act 
of 1938 are also of important significance in the price support program and the soil 
bank program. Price support for a commodity for (Which such an allotment is estab- 
lished is required to be made available only to a “cooperator,” 4.2., a producer who 
complies with the acreage allotment for the farm on which the commodity is pro- 
duced. Benefits under the soil bank program cannot be extended to a farm unless 
there is compliance on the farm with all such allotments. 7 U.S.C. § § 1421-1450, 
1801-1837 (1952 and Supp. IV, 1956). 

37 U.S.C. § 1282 (1952). 

4 Niagara Falls Power Co. v. FPC, 137 F.2d 787, 796 (2d Cir.), cert. denied, 320 
U.S. 792 (1943). 

5 Northern Securities Co. v. United States, 193 U.S. 197, 350 (1904); Arizona v. 
California, 283 U.S. 423, oe 457 (1931) ; American Power Co. v. SEC, 329 U.S. 90, 
106-107 (1946); Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 
604, 606, n. 1 di 950). “The conflicts of economic interest the regulated and 
those who advantage by it are wisely left under our system to resolution by the 


[ 255] 
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in this article, with respect to the regulatory measure, reference is 
made only to questions or issues which are within the jurisdiction 
of the courts. 


II. CoNsTITUTIONALITY OF THE MARKETING Quota SysTEM 


The Agricultural Adjustment Act of 1938 is based on the com- 
merce clause of the Constitution.® It is presumed that a legislative 
enactment is a proper exercise of the power of Congress." This 
congressional authorization for farm marketing quotas is notable, 
however, for the specificity of the findings of fact by Congress 
relative to commerce in the commodities which are subjected to 
marketing quotas. For example, Congress found that the “marketing 
of tobacco constitutes one of the great basic industries of the United 
States with ramifying activities which directly affect interstate and 
foreign commerce at every point, and stable conditions therein are 
necessary to the general welfare.”* Specifically, Congress found 
that: 


Tobacco produced for market is sold on a Nation-wide market 
and, with its products, moves almost wholly in interstate and foreign 
commerce from the producer to the ultimate consumer. The farm- 
ers producing such commodity are subject in their operations to 
uncontrollable natural causes, are widely scattered throughout the 
Nation . . . and are not so situated as to be able to organize ef- 
fectively, as can labor and industry through unions and corpora- 
tions enjoying Government protection and sanction. For these 
reasons among others, the farmers are unable without Federal as- 
sistance to control effectively the orderly marketing of such com- 
modity with the result that abnormally excessive supplies thereof 
are produced and dumped indiscriminately on the Nation-wide 
market.® 


Congress under its more flexible and responsible legislative process. Such conflicts 
rarely lend themselves to judicial determination. And with the wisdom, workability, 
or fairness, of the plan of regulation we have nothing to do.” Wickard v. Filburn, 
317 U.S. 111, 129 i 1942). If a statute is not prohibited by the Constitution “and is 
really calculated to effect any of the objects entrusted to the government, to under- 
take here to inquire into the degree of its necessity, would be to pass the line which 
circumscribes the judicial department, and to tread on legislative ground. This court 
disclaims all pretentions to such a power.” McCulloch v. Maryland, 17 U.S. (4 
Wheat.) 159, 207 (1819). 
67 U.S.C. +y* ag 


7 Norman v. R. Co., 294 U.S. 240, 311 (1935) ; Clark v. Paul Gray, Inc., 
306 U.S. 583, soa ios). 


87 U.S.C. §1311(a) (1952). 
9 Ibid. 
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It was further found by Congress, with respect to tobacco, that 
the disorderly marketing of abnormally excessive supplies of tobacco 
affects, burdens, and obstructs interstate and foreign commerce by 
(1) materially affecting the volume of tobacco in interstate and 
foreign commerce, (2) disrupting the orderly marketing of tobacco 
in interstate and foreign commerce, (3) reducing the price for to- 
bacco with consequent injury and destruction of interstate and 
foreign commerce in tobacco, and (4) causing a disparity between 
the prices for tobacco in interstate and foreign commerce and indus- 
trial products therein, with a consequent diminution of the volume 
of interstate and foreign commerce in industrial products. The 
ultimate finding was made by Congress that the regulatory provisions 
of the act are “necessary and appropriate in order to promote, foster, 
and maintain an orderly flow of such supply [of tobacco] in inter- 
state and foreign commerce.”"* Numerous and specific findings with 
respect to commerce in wheat, cotton, rice, peanuts, and corn were 
also made by Congress, and the ultimate finding was made, with 
respect to each of these commodities, that the regulatory plan is 
necessary in order to maintain a proper flow of commerce.” 

The statutory methods for establishing marketing quotas for to- 
bacco, marketing quotas for wheat, and marketing quotas for cotton 
have been reviewed im extenso by the appellate courts and have been 
held valid as an exercise of the power of Congress to regulate com- 
merce.* A marketing quota system has been characterized as a 
“familiar device” in the regulation of commerce,* and marketing 
quotas have been upheld under other statutes with respect to sugar, 
oranges, grapefruit, and walnuts.’* These programs, based on the 


107 U.S.C. § 1311(b) (1952). 
11 Jd. §1311(c). 
12 Jd. § § 1321, 1331, 1341, 1351, 1357. 

13 Mulford v. Smith, 307 U.S. 38 (1939) ; Wickard v. Filburn, 317 U.S. 111 (1942) ; 
Troppy v. La Sara Farmers Gin Co., 113 F.2d 350 (Sth Cir. 1940); Rodgers v. 
United States, 138 F.2d 992, 994 (6th Cir. 1943) ; Shafer v. United States, 229 F.2d 
124, 129 (4th Cir.), cert. denied, 351 U.S. 931 (1956). Inasmuch as the ervemote 
provisions are within the commerce clause of the Constitution, there is no impingemen 
on the tenth amendment. Troppy v. La Sara Farmers Gin Co., 113 F.2d 350, 351- 382 
(5th Cir. 1940) ; Rodgers v. United States, 138 F.2d 992, 994 (6th Cir. 1943) ; Shafer 
v. United States, 229 F.2d 124, 129 (4th Cir.), cert. denied, 351 U.S. 931 (1956) ; 
United States v. Stangland, 242 F.2d 843, 848 (7th Cir. 1957). 

14 Secretary of Agriculture y. Central Roig Refining Co., 338 U.S. 604, 606 (1950). 

15 Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604 (1950); 
Wileenees v. United States, 100 F.2d 520 (Sth Cir. 1938) : Wallace v. Hudson-Dun- 


& Co., 98 F.2d 985, 989-994 (9th Cir. 1938) ; Edwards v. United States, 91 F.2d 
767, 778-789 (9th Cir. 1937). 


commerce clause of the Constitution, are free from the determinative 
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issue in United States v. Butler'* which invalidated a processing tax 
on cotton under the Agricultural Adjustment Act of 1933.17 The 
Butler case “expressly reserved the question of whether the regula- 
tion of agriculture was within the commerce power,” and the ques- 
tion has been decided “in favor of the congressional power” to 
regulate commerce in agricultural commodities.’* 


The power of Congress to regulate commerce is not confined to 
the regulation of interstate commerce, but includes the power to 
regulate those activities intrastate which so affect interstate commerce 
as to make regulation of the intrastate activities appropriate to the 
effective regulation of interstate commerce.”® The establishment of 
farm marketing quotas is manifestly a far-reaching exercise of the 
power of Congress to regulate commerce.” 

The statutory plan for the establishment of farm marketing quotas 
does not impinge on the requirements of the due process clause of 
the fifth amendment to the Constitution." It has been held that dif- 
ferences in treatment under a regulatory statute do not per se 
constitute a violation of the due process clause.** The fact that a 
particular regulation “may demonstrably be disadvantageous to certain 
areas or persons” is not enough to constitute an impingement on due 


process.** Specifically, it has been held that the Agricultural Adjust- 
ment Act of 1938 “is not to be refused application by the courts as 
arbitrary and capricious and forbidden by the Due Process Clause 


16 297 U.S. 1 (1936). 

17 Act of May 12, 1933, c. 25, 48 Star. 31. 

18 Maneja v. Waialua gry Co., 349 U.S. 254, 259 (1955). 

19 Gibbons v. Ogden U.S. (9 Wheat.) 1, 85-87 (1824) ; Swift & Co. v. United 
States, 196 U.S. 375, 306-996 (1905) ; Houston & Texas Ry. v. U.S., 234 U.S. 342, 
351 (1914); United States v. Wrig htwood Dairy Co., 315 US. 110, 119 (1942) ; 
Wickard v. Filburn, 317 U.S. 111, 118-129 (1942) ; Connecticut Co. v. FPC, 324 U.S. 
515, 533-535 (1945) ; Mabee v. White Plains Pub. Co., 327 U.S. 178, 181-184 (1946) ; 
Stern, The Scope of the Phrase Interstate Commerce, 41 A.B.A.J. 823 (1955). 

20 Wickard v. Filburn, 317 U.S. 111, 118-129 (1942). In the decision in the Filburn 
case, “as is now legendary, the court held that whether the wheat itself was destined 
for interstate commerce was peng n o 5 Rather, the point of emphasis was on the 
economic effect of such intrasta ivity on interstate commerce.” United States v. 
Stangland, 242 F.2d 843, 847 Oth Gr 1957). 

21 Wickard v. Filburn, 317 U.S. 111, 129-133 (1942); Shafer v. United States, 
229 F.2d 124, 129 (4th Cir.), cert. denied, 351 U.S. 931 (1956). 

22 Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 616-619 
(1950). There is no requirement of uniformity in connection with a regulation of 
commerce. Currin v. Wallace, 306 a 1, 14 % 1039), The fifth amendment to the 
Constitution “does not require full and uniform exercise of the commerce power.” 
Mabee v. White Plains Pub. Co., 327 U.S. 178, 184 (1946). See also, United States 
v. Stangland, 242 F.2d 843, 848 "(7th Cir. 1957). 

28 Secretary of Agriculture v. Central Roi » yi Co., 338 U.S. 604, 618 (1950). 
See also, Mulford v. Smith, 307 U.S. 38, 9 (1939 
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merely because it is deemed in a particular case to work an inequitable 
result.” *4 

A person who fails to show that he has suffered or is immediately 
in danger of suffering a legal injury, under the statutory provisions 
for farm marketing quotas, lacks adequate standing to present an 
issue as to constitutionality.** “For adjudication of constitutional 
issues, “concrete legal i issues, presented in actual cases, not abstrac- 
tions,’ are requisite.” ** It is not sufficient for a plaintiff merely to 
show that he “suffers in some indefinite way in common with people 
generally.” *7 

The legislative policy to provide for farm marketing quotas is set 
forth in the statute, and the provisions contain adequate criteria to 
constitute a valid delegation of authority to the administrative 
agency.** Here, as in Buttfield v. Stranaban,” “Congress legislated 
on the subject as far as was reasonably practicable, and from the 
necessities of the case [Congress] was compelled to leave to execu- 
tive officials the duty of bringing about the result pointed out by the 
statute. To deny the power of Congress to delegate such a duty 
would, in effect, amount but to declaring that the plenary power 
vested in Congress” under the commerce clause could not be effica- 
ciously exerted. 


Ill. EstasLisHMENT OF ACREAGE ALLOTMENTS AND 
MARKETING Quoras 


The method for establishing acreage allotments and marketing 
quotas for tobacco is substantially similar to the method for es- 
tablishing acreage allotments and marketing quotas for peanuts.” 
The procedure for determining allotments and quotas for wheat is 
generally similar to the procedure followed in making comparable 
determinations as to rice and cotton.** The explanation or enuclea- 


24 Wickard v. Filburn, 317 ry pe 129-130 AL See also American Trucking 
Ass’ns v. United States, 344 U.S. 298, 322, n. 20 (1953). 


25 Lee v. Roseberry, 200 F.2d 155, 156 (6th Cir. 1952). See also, Barrows v. 
Jackson, 346 U.S. 249, "255 (1953). 


26 United Public Workers v. Mitchell, 330 U.S. 75, 89 (1947). 
27 Massachusetts v. Mellon, 262 U.S. 447, 488 (1923). 


28 Mulford v. Smith, 307 U.S. 38, 48-49 (1939); United States v. Stangland, 242 
F.2d 843, 848 (7th Cir. 1957). 


29192 U.S. 470, 496 (1904). 
307 U.S.C. § § 1312-1313, 1358 (1952 and Supp. IV, 1956). 


81 Jd. § § 1330-1340, 1342-1345, 1347, 1352-1355. The procedure for determining 
corn acreage allotments is also substantially similar to the procedure posi sor 
to wheat. “Td. § § 1328-1329. 
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tion, in this article, with respect to tobacco and wheat is illustrative 
of the regulatory system set forth in the statute, although various 
details are not within the limits of this abbreviature. 


A. Tobacco Acreage Allotments and Marketing Quotas. 


The procedures for determining marketing quotas and acreage 
allotments for all kinds of tobacco are substantially similar, and an 
explication as to flue-cured tobacco exemplifies, in basic respects, the 
administrative process applicable to all kinds of tobacco and, also, 
to peanuts. 

The inceptive act in the administrative process, if quotas are to 
be effective,** is the proclamation by the Secretary of Agriculture, 
prior to December 1 of a “marketing year,” * of the national market- 
ing quota for flue-cured tobacco for each of the next three suc- 
ceeding marketing years.** If a national marketing quota is pro- 
claimed, the amount of the quota is announced annually in terms 
of the total quantity of tobacco which may be “marketed” * in 
order to make available during the marketing year a supply of tobacco 
equal to the “reserve supply level.” ** The “reserve supply level” is 
the “normal supply” *’ plus five per centum, which is to insure 
a supply adequate to meet domestic consumption and export needs 
in years of drought, flood, or other adverse conditions.** The amount 
of the national marketing quota may, not later than March 1, be 


32 The statute enumerates the determinants as to whether a proclamation of the 
national marketing quota will be made, which include, in some instances, conditions 
of supply and demand and approval by producers of prior marketing quotas. 7 U.S.C. 
§ 1312(a) (Supp. IV, 1956). 

33 The marketing year for flue-cured tobacco is from July 1 through June 30 of 
each year. 7 U.S.C. §1301(b)(7) (1952). 


$47 U.S.C. §1312(a) (Supp. IV, 1956). 


35 Tobacco is a if it is disposed of “in raw or processed form, _by volun- 
tary or involuntary sale, barter, or exchange, or by gift inter vivos. .. .” 7 U.S.C. 
§ 1301(b) (6) (A) (1952). 
367 U.S.C. §1312(b) (Supp. IV, 1956). 


37 The “normal supply” of tobacco is a “normal year’s domestic consumption” and 
a “normal year’s exports,” plus 175 per centum of a normal year’s domestic con- 
sumption and 65 per centum of a normal year’s exports as an allowance for a normal 
carry over. 7 U.S.C. § 1301(b) (10) (B) (1952). A “normal year’s domestic con- 
sumption” is the yearly average quantity of flue-cured tobacco produced in the United 
States that was consumed in the United States during the ten marketing years im- 
mediately preceding the marketing year in which such consumption is determined, 
adjusted for current trends in consumption. Jd. § 1301(b)(11)(B). A “normal year’s 
exports” is the yearly average quantity of flue-cured tobacco produced in the United 
States that was exported from the United States during the ten marketing years im- 
mediately preceding the marketing year in which such exports are determined, adjusted 
for current trends in exports. Jd. § 1301(b) (12). 


38 Jd. § 1301 (b) (14) (B). 
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increased by not more than 20 per centum if the Secretary determines 
that the increase is necessary in order to meet demands or to avoid 
undue restrictions on marketings.® 

A referendum of farmers engaged in the production of the crop 
of tobacco harvested immediately prior to the holding of the refer- 
endum is conducted within 30 days after the proclamation of the 
national marketing quota, and the quota becomes effective if at least 
two-thirds of the farmers voting in the referendum approve the 
quota. 

The national marketing quota, less an amount not in excess of 
five per centum of the quota for allocation to small farms and new 
farms,** is apportioned by the Secretary among the states on the 
basis of the “total production of tobacco in each State during the 
five calendar years immediately preceding the calendar year in 
which the quota is proclaimed (plus, in applicable years, the normal 
production on the acreage diverted under previous agricultural ad- 
justment and conservation programs), with such adjustments as are 
determined to be necessary to make correction for abnormal con- 
ditions of production, for small farms, and for trends in production, 
giving due consideration to seed bed and other plant diseases during 
such five-year period.” * 

The state marketing quota is converted by the Secretary into a 
state acreage allotment on the basis of the average yield per acre of 
tobacco for the state during the five years preceding the year in 
which the national marketing quota is proclaimed, adjusted for 
abnormal conditions of production.** The state acreage allotment is 
then allocated, through local committees, to individual farms on the 
basis of past acreage of tobacco, making “due allowance” for ab- 
normal conditions and diseases; land, labor, and equipment available 
for the production of tobacco; crop-rotation practices; and the soil 
and other physical factors affecting the production of tobacco.“ In- 


397 U.S.C. § 1312(b) (Supp. IV, 1956). 

40 Td. § 1312(c). 

41The Secretary may reserve not in excess of 5 per centum of the national 
marketing quota to allocate to farms on which tobacco is produced for the first time 
in five years and to increase allotments to small farms. 7 U.S.C. §1313(c) (1952). 

427 U.S.C. §1313(a) (1952). See also, 7 U.S.C. § § 1824(a), 1836 (Supp. IV, 
1956); Pub. L. No. 85-266, 85th Cong., Ist Sess. (Sept. 2, 1957). 

437 U.S.C. § 1313(g) (Supp. IV, 1956). 

447 U.S.C. §1313(b), (g) (1952 and Supp. IV, 1956). “Beginning with the 1947 
crop, it was administratively determined that the farm’ acreage allotments established 
for the previous year gave adequate weight to the various factors required to be 
considered in establishing farm acreage allotments if the harvested acreage was sub- 
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dividual farms may also receive a portion of the national allotment 
reserved for farms on which tobacco has not been produced during 
the preceding five years and for small farms.** An allotment “is made 
to the farm and not the person who owns or operates the farm and 
therefore runs with the land,” ** and it is necessary for the admin- 
istrative committee to combine or apportion allotments whenever 
farms are combined or divided.* 

The actual production of the acreage allotment established for a 
farm is the amount of the farm marketing quota for the farm.** In- 
asmuch as the amount of tobacco which is to be produced on the 
farm is not known by the administrative committee when the notice 
of the farm marketing quota is sent to the farmer, the farmer is 
notified of his farm acreage allotment and informed that his farm 
marketing quota is the actual production of his farm acreage allot- 
ment.® 


B. Wheat Acreage Allotments and Marketing Quotas. 


The procedures for establishing acreage allotments and marketing 
quotas for wheat, cotton," and rice™ are substantially similar, and 


the following exemplification as to wheat is generally applicable to 
cotton and rice. 

Each year the Secretary must ascertain and proclaim by not later 
than May 15 the national acreage allotment for the next crop of 
wheat. The national acreage allotment is the acreage that, on the 


stantially the same as the allotted acreage. If the acreage of tobacco harvested on a 
farm in each of the preceding 3 years was less than 75 percent of the allotment, or if 
the acreage harvested exceeded the farm acreage allotment by more than 10 percent, 
the allotment was —— Letter from the Secretary of Agriculture trans- 
mitting a Report on the Study of the Various Methods of Marketing Control which 
Have Been or Could Be Made Appl to Burley Tobacco, pursuant to Public 
Law 96, 84th Cong., Ist Sess. 13 (Nov. 2, 1955) (Senate Committee Print, Committee 
on Agriculture and Forestry). 

457 U.S.C. §1313(c), (g) (1952 and Supp. IV, 1956). 

46 Lee v. Berry, 219 S.C. 346, 351, 65 S.E.2d 257, 259 (1951). See also, Mace v. 
Berry, 225 S.C. 160, 171, 81 S.E.2d 276, 280 (1954) ; Lee v. DeBerry, 219 S.C. 382, 
—- 65 S.E.2d 775, 776-777 (1951); Rymer v. Garnett, 244 S.W.2d 439, 440 (Ky. 
1951). 
47 See ¢.g., 7 CFR §725.721 (Supp. 1956). 

487 U.S.C. §1313(g) (Supp. IV, 1956). 

sui Form MQ-24 (8-6-56); Form MQ-24A (10-4-57); Form MQ-24X-Tobacco 

(7-12-56). 

507 U.S.C. § § 1330-1340 (1952 and Supp. IV, 1956). 

51 Jd. § § 1342-1345, 1347. 

52 Id. § § 1352-1355. 

537 U.S.C. § 1332 (Supp. IV, 1956). 
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basis of the national average yield for wheat, will produce an amount 
of wheat which, when added to the carry-over at the beginning of 
the marketing year and imports, will equal a normal year’s domestic 
consumption and exports plus 30 per centum thereof, but in no case 
may the allotment be less than fifty-five million acres.** The national 
acreage allotment, less a reserve of not in excess of 1 per centum 
thereof, is apportioned by the Secretary among the states “on the 
basis of the acreage seeded for the production of wheat during the 
ten calendar years immediately preceding the calendar year in which 
the national acreage allotment is determined (plus, in applicable years, 
the acreage diverted under previous agricultural adjustment and 
conservation programs) with adjustments for abnormal weather con- 
ditions and for trends in acreage during such period.” . 

The state acreage allotments for wheat, less a reserve of not to 
exceed 3 per centum thereof, are apportioned by the Secretary 
among the counties in the states on the same basis as the apportion- 
ment of the national acreage allotment to the states except that in 
apportioning the state allotments to the counties, the promotion of 
soil conservation practices in the counties is also considered. The 
county allotments are then apportioned, through local committees, 
among the farms within the counties on the basis of past acreage of 
wheat, tillable acres, crop-rotation practices, type of soil, and topog- 
raphy.” 

Alternative criteria for determining whether a national mark 
quota is to be in effect are set forth in the act. If the Secretary 

547 U.S.C. § 1333 (19), § Sey definitions of “carry-over,” Fe mae pe 
yield,” “normal year’s d ” and “ ports” ar 


normal year’s 
— in the act. Jd. $$ 1301 (b) (3) oe 1301(b) (8), 1301(b) (11) (A, 1301 (b) 

55 The reserve is to make additional allotments to counties “on the basis of the 
relative needs of counties for additional allotment because of reclamation and other 
new areas es into the production of wheat during the ten calendar years 
with the cal roe in which the national acreage allotment is proclaimed.” 
U.S.C. § 1334(a) (Supp. IV, 1956). 

56 Ibid. See also, 7 U.S.C. §§ 1824(8), 1836 es (ee ty. oa a Pub. L. No. 85-266, 
85th Cong., Ist Sess. (Sept. 2, 1957) ; oO. 85th Cong., Ist Sess. 
(Aug. 28, 1957). 

57 All of a state’s allotment which is apportioned to farms on which wheat has 
not been planted during any of the three marketing years ey preceding the 
marketing year in which the eet > tae © from a reserve not in 
ia, of three per centum of the state’s allotment. 7 U.S.C. §1334(c) (Supp. IV, 

587 U.S.C. § 1334(b) (Supp. IV, 1956). 


59 Id. § 1334(c). In the administration of the Agricultural Adjustment Act of 1938, 
the Secretary is directed to use the same local, — and state committees of 
farmers as are utilized under the Soil Cor Conservation and Domestic Allotment Act. 
7 U.S.C. § 1388 (1952). 
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determines that (i) “the total supply of wheat for the marketing 
year beginning in such calendar year will exceed the normal supply 
for such marketing year by more than 20 per centum” or that (ii) 
“the total supply of wheat for the marketing year ending in such 
calendar year is not less than the normal supply for the marketing 
year so ending, and that the average farm price for wheat for three 
successive months of the marketing year so ending does not exceed 
66 per centum of parity,” the Secretary proclaims such fact, and 
“during the marketing year beginning July 1 of the next succeeding 
calendar year and continuing throughout such marketing year, a 
national marketing quota shall be in effect with respect to the market- 
ing of wheat.” ® 

Betwegn the date of the proclamation of a national marketing quota 
for wheat and July 25 the Secretary must conduct a referendum of 
farmers who will be subject to the quota to determine whether they 
favor or oppose the quota, and if more than one-third of the farmers 
voting in the referendum oppose the quota, the Secretary must, prior 
to the effective date of the quota, suspend its operation.** If a national 
quota is not disapproved, a marketing quota for each farm is deter- 
mined in accordance with the statutory criteria. 

The marketing quota for any farm is defined in formulaic terms, 
i. e., the “farm marketing quota” is the “actual production of the 
acreage planted to wheat on the farm, less the normal production 
or the actual production, whichever is the smaller, of that acreage 
planted to wheat on the farm which is in excess of the farm acreage 
allotment for wheat.” * The subtrahend in the formula, i. e., the 
“normal production, or the actual production, whichever is the 
smaller,” of the excess acreage is defined as the “farm marketing 
excess” of wheat.“ Hence the combinative definition of “farm 


60 Jd. § 1335(a) (Supp. IV, 1956). Wheat quotas have been in effect under the act 
only for the 1941-42 marketing year, a part of the 1942-43 marketing year, the 1954-55 
marketing year, and the subsequent years. 


617 U.S.C. § 1336 (1952). 


627 U.S.C. § 1340 (Supp. IV, 1956). The farm marketing quotas are established b; 
a County Committee in each county elected by the farmers in the county. 7 U.S S.C. 
§ 1388 (1952) ; 16 U.S.C. § 590h(b) (1952 and Supp. IV, 1956). 


$87 U.S.C. §1340(1) (Supp. IV, 1956). The “actual production” of any number 
of acres of wheat on a farm 1 is the “actual average yield of wheat for the farm times 
such number of acres.” Ibid. The “normal production” of wheat is defined as the 
“normal yield” for the farm timés the number of acres of wheat. 7 U.S.C. § 1301 (b) (9) 
(1952). The “normal yield” for the farm is, in general, the average yield per acre of 
wheat, adjusted for abnormal weather conditions and for trends in yields during the 
ten calendar years immediately preceding the year in which such normal yield is 
determined. 7 U.S.C. § 1301(b) (13)(G) (Supp. IV, 1956). 

@4 Id. § 1340(1). 
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marketing quota” is the actual production of the acreage planted to 
wheat on the farm less the “farm marketing excess.” © 


The act provides for an application by the producer for a down- 
ward adjustment in his farm marketing excess if the actual produc- 
tion of the excess acreage is less than the normal production thereof, 
i. e., the act provides that “where, upon the application of the pro- 
ducer for an adjustment of penalty or of storage, it is shown to the 
satisfaction of the Secretary that the actual production of the excess 
acreage is less than the normal production thereof, the difference 
between the amount of the penalty or storage as computed upon the 
basis of normal production and as computed upon the basis of actual 
production shall be returned to or allowed the producer.” “ 


Also the act provides that the farm marketing excess for any crop 
of wheat for any farm “shall not be larger than the amount by which 
the actual production of such crop of wheat on the farm exceeds 
the normal production of the farm wheat-acreage allotment, if the 
producer establishes such actual production to the satisfaction of the 
Secretary.” ** The effect of this provision is that the farm marketing 
quota shall not be less than the normal production of the farm acreage 
allotment. 


65 For example, if the following determinations are made for a farm— 


Total acreage of wheat on farm. 

Farm acreage allotment 

Acreage planted to wheat in excess of allotment_ 
Normal yield per acre for the farm 

Actual average yield per acre 


the actual production of the acreage planted to wheat on the farm would be 352 
bushels (22 times 16), and the farm marketing excess would be 120 bushels (20 times 
6). Subtracting the farm marketing excess (120 bushels) from the actual production 
of the acreage planted to wheat on the farm (352 bushels) results in a farm marketing 
quota of 232 bushels. However, the actual production of the acreage planted to wheat 
on the farm is not known by the administrative committee when the farmer is 
notified as to his farm marketing quota and, therefore, the farmer would be notified, 
in this illustration, that his farm marketing excess is 120 bushels, and that the farm 
marketing quota for the farm is the actual production of the wheat acreage on the 
farm, less the farm marketing excess. Form MQ-24 (8-6-56). Also the producer is 
—_ that he may apply for a downward adjustment in the farm marketing excess. 


667 U.S.C. § 1340(3) (Supp. IV, 1956). 

87 Jd. § 1340(12). 

68 For example, if in the illustration set forth in note 65, supra, the actual average 
yield per acre is established, to the satisfaction of the Secretary, to be less than the 
normal yield per acre, ¢.g., 17 bushels, the following determinations 
for the farm—in the absence of 7 U.S.C. § 1340(12) (Supp. IV, 1956) : 

Total acreage of wheat on farm_ 

Farm acreage allotment 

Acreage planted to wheat in excess of allotment- 
Normal yield per acre for the farm 
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Farm marketing quotas are not applicable to a farm on which the 
acreage planted to wheat is not in excess of fifteen acres. The Sec- 
retary is directed, in addition, to exempt producers, who make ap- 
plication in accordance with the regulations, from any obligation 
under the act “to pay the penalty on, deliver to the Secretary, or 
store the farm marketing excess with respect to any farm for any 
crop of wheat harvested in 1958 or any subsequent year” if, inter alia, 
“the total wheat acreage on the farm does not exceed 30 acres” and 
“such entire crop of wheat is used on such farm for seed, human 
food, or feed for livestock, including poultry, owned by any such 
producer, or a subsequent owner or operator of the farm. . . .” 
Also, if for any marketing year, “the acreage allotment for wheat 
for any State is twenty-five thousand acres or less, the Secretary . . . 
may designate such State as outside the commercial wheat-producing 
area for such marketing year. No farm marketing quota or acreage 
allotment with respect to wheat . . . shall be applicable in such market- 
ing year to any farm in any State so designated; and-no acreage allot- 
ment in any other State shall be increased by reason of such desig- 
nation.” ™ 


C. Review of a Farm Marketing Quota by a Review Committee. 


Any farmer “who is dissatisfied with his farm marketing quota 
may, within fifteen days after mailing to him of notice as provided 
in... [the statute], have such quota reviewed by a local review 
committee composed of three farmers from the same or nearby coun- 


Actual average yield per acre 17 bushels 

Actual production of acreage planted to wheat- 272 bushels (17x16) 
Farm marketing excess 102 bushels (17x6) 
Farm marketing quota 170 bushels (272-102) 


However, applying the provisions of 7 U.S.C. §1340(12) (Supp. IV, 1956), the 
actual production of wheat on the farm (272 bushels) exceeds the normal production 
of the farm wheat acreage allotment—+.e., the normal yield times the acreage allot- 
ment (or 200 bushels)—by 72 bushels. Hence, the farm marketing excess cannot 
exceed 72 bushels and, therefore, the farm marketing quota will be 200 bushels, which 
is the normal production of the farm acreage allotment (20x10). 

697 U.S.C. §1340(7) (Supp. IV, 1956). In addition, farm marketing quotas we 
not applicable to any farm on which the normal production of the acreage seeded 
wheat is less than 200 bushels. 7 U.S.C. § 1335(d) (1952). 

70 Pub. L. No. 85-203, 85th Cong., Ist Sess. (Aug. 28, 1957). 

717 U.S.C. §1335(e) (Supp. IV, 1956). The Secretary has designated as outside 
the commercial wheat-producing area for the 1958-59 marketing year the States 
of Alabama, Arizona, Connecticut, Florida, Louisiana, Maine, Massachusetts, Mis- 
—_ Nevada, New Hampshire, Rhode Island, and Vermont. 22 Fen. Rec. 2906 
(1957). 








AGRICULTURAL ADJUSTMENT ACT OF 1938 267 


ties appointed by the Secretary.” “Unless application for review 
is made within such period, the original determination of the farm 
marketing quota shall be final.” 

An application for review must be in writing and addressed to, and 
filed with, the county office manager of the Agricultural Stabiliza- 
tion and Conservation County Committee which issued the notice 
of quota. The application must contain (1) the date of application, 
(2) the name of the commodity, (3) the full name and address of the 
applicant, (4) a brief statement of each ground upon which the ap- 
plication is based, and (5) a statement of the amount of quota which 
it is claimed should have been established.” 

A hearing pursuant to an application for review is held in the 
office of the county committee through which the quota sought to 
be reviewed was established or at such other appropriate “place” 
in the county or, with the consent of the applicant, outside of the 
county as may be designated.” A hearing may be adjourned to “a 
different place” in the county,” and a review committee may ad- 
journ a hearing to the applicant’s farm and receive relevant testimony 
at the farm.” Also, a review committee may inspect a farm, e¢.g., 
for the purpose of determining the acres of “cropland” in the farm.” 
It has long been recognized that juries and judges may go “for a 
view” of lands or premises referred to in litigation,” and witnesses 
may be required to repeat their testimony “at the view.” ® A fortiori 
that procedure is available at an administrative hearing. 

A hearing before a review commitee is a de novo proceeding to 
determine the proper farm marketing quota.’ A hearing before the 

727 U.S.C. § 1363 (1952). Inasmuch as the statute specifically provides for the 
administrative review a pe os before a committee, the provisions of the Administrative 


Procedure Act for a i Examiner appointed pursuant to that act are in- 
applicable. 5 U.S.C. #1006 (1952). 

137 U.S.C. § 1363 (1952). 

747 C.F.R. § 711.13 (Supp. 1956). 

7 Id. § 711.16. 

76 Td, § 711.19. 

T Mace v. Berry, 225 S.C. 160, 81 S.E.2d 276, 280-281 (1954). bey practice of 
conducting hearings at specified locations or other appropriate “places” is of ancient 
origin. See ¢.g., Act of September 24, 1789, c. 20, 1 Stat. 73. The oduutehe was 
stated in the Magna Charta that court may be held in any certo loco. BARRINGTON, 
Macna CHarta 311 (2d ed. 1900). 

78 Mace v. Berry, 225 S.C. 160, 81 S.E.2d 276, 280-281 (1954). 

794 Wicmore, Evipence § § 1162-1169 (3d ed. 1940); 6 sd. § 1802; Snyder v. 
Massachusetts, 291 U.S. 97, 110-122 (1934); Massenberg v. United States, 19 F.2d 
62, 64 (4th Cir. 1927). 

80 6 WicMorE, EvipeNce § 1802 (3d ed. 1940). 

81 See 7 C.F.R. § 711.23 (Supp. 1956) ; United States v. Stangland, 242 F.2d 843, 
846 (7th Cir. 1957). 
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committee is open to the public, and is “conducted in a fair and 
impartial manner and in such a way as to afford the applicant, mem- 
bers of the appropriate county and community committees, and 
appropriate officers and agents of the Department of Agriculture, and 
all persons appearing on behalf of such parties, reasonable oppor- 
tunity to give and produce evidence relevant to the quota being 
reviewed.” ** Interested persons are permitted to present sworn tes- 
timony and documentary evidence and to “conduct such cross- 
examination as may be required for a full and true disclosure of the 
facts.” ** The applicant has the burden of proof as to all issues of fact 
raised by him.* 

Inasmuch as farmers are notified of their farm marketing quotas in 
formulaic terms, ¢.g., the actual production of the farm acreage 
allotment or the actual production on the farm less the farm market- 
ing excess, a review of a “farm marketing quota” necessarily comprises 
a review of the component elements which determine the quota. The 
procedural regulations specifically provide that a review of a farm 
marketing quota shall include, inter alia, a review of the farm acreage 
allotment, farm marketing excess, or normal yield for the farm.* 
In short, a review before a review committee may encompass any 
matter which is “required or permitted to be considered by the county 
committee in the establishment of the quota sought to be reviewed,” 
but a review committee cannot reconsider determinations made by 
the Secretary and a state administrative committee.* 

A verbatim transcript of a review committee hearing is made if 
the applicant requests, and pays for, the transcript or if the state 
administrative committee provides for a verbatim transcript. Other- 
wise, the review committee has sufficient notes taken to enable it to 
make a summary of the evidence received at the hearing.*’ Follow- 
ing a hearing, the applicant, the members of the county and com- 
munity committees, and the officers and agents of the United 
States Department of Agriculture may file written arguments and 
proposed findings of fact and conclusions of law.** A determination 


827 C.F.R. § 711.20 (Supp. 1956). 

83 Jd. § 711.20(e). 

84 Ibid; Lee v. De Berry, 219 S.C. 382, 65 S.E.2d 775, 780 (1951). 
857 C.F.R. §711.13(a) (Supp. 1956). 

86 Jd. § 711.12; Fulford v. Forman, 245 F.2d 145 (5th Cir. 1957). 

877 C.F.R. §711.20(f) (Supp. 1956). 

88 Id. §711.20(g). 
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is then made by the review committee, which may deny, or grant 
in whole or in part, the applicant’s request. 


IV. JupiciaL Review or Decisions sy Review CoMMITTEES 
RELATIVE TO MARKETING Quotas 


If a farmer is dissatisfied with the decision of a review committee, 
relative to the marketing quota for his farm, he may obtain judicial 
review of the administrative decision.°° The act authorizes judicial 
review in the United States District Court, for the district in which 
the farm is located, or by a proceeding “in any court of record of 
the State having general jurisdiction, sitting in the county or the 
district in which his [the plaintiff’s] farm is located. . . .”* 

A suit or proceeding for judicial review must be instituted within 
15 days after the notice of the review committee’s determination is 
mailed to the plaintiff.** Bond shall be given in an amount and with 
surety satisfactory to the court to secure the United States for the 
costs of the proceeding.* The complaint in a proceeding on judicial 
review is served on the review committee. In the event judicial 
review is sought the review committee certifies and files in the court 
a transcript of the record, upon which the determination of the com- 
mittee was made, including the findings of fact and conclusion by 
the committee.” 

If judicial review is sought in a “court of record of the State hav- 
ing general jurisdiction, sitting in the county or the district in which 
his [the plaintiff’s] farm is located” *—instead of the appropriate 
United States District Court in which judicial review could, in the 
alternative, be obtained—nonetheless “the Federal law governs in the 
interpretation of Federal statutes, even though the case is in a state 
court.” ®* An act of Congress should operate uniformly throughout 


89 Id. § 711.23. 

907 U.S.C. § 1365 (1952). 

91 Jbid. It was held in Larkin v. Roseberry, 54 F. Supp. 373 (E.D. Ky. 1944), 
that a proceeding in a state court to review a decision by a review committee is a 
suit of a civil nature arising under a law of the United States so as to be removable 
to federal court. 


927 U.S.C. § 1365 (1952). 

93 Tbid. 

94 Tbid. 

95 Ibid. 

96 Ibid. 

97 Lee v. DeBerry, 219 S.C. 382, 388, 65 S.E.2d 775,778 (1951). Also, the asser- 
tion of federal rights when plainly and reasonably made are not to be defeated by 
“springes” in local practice. Davis v. Wechsler, 263 U.S. 22, 24 (1923). Rules of 
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the country so that the general program will remain unimpaired.” 

The scope of judicial review is limited to “questions of law,” and 
“the findings of fact by the review committee, if supported by evi- 
dence shall be conclusive.” *® This is the familiar substantial evi- 
dence rule which governs judicial review under numerous federal 
statutes having provisions comparable to the relevant language in 
the Agricultural Adjustment Act of 1938.1 Judicial review, pur- 
suant to this act, is not a “commonplace one” in which the reviewing 
court is clothed with its ordinary jurisdiction, legal or equitable, but 
it is a special statutory proceeding in which jurisdiction extends “only 
to review the action of the review committee” on the basis of the 
evidence in the record as a whole before the committee.*™ 


The courts are directed, on judicial review, “to affirm the deter- 
mination of the Review Committee if its findings of fact are sup- 
ported by substantial evidence,” and substantial evidence means “only 
such relevant evidence as a reasonable mind might accept as adequate 
to support a conclusion.” * Moreover, it is not the court’s function 
to substitute its judgment for that of the Review Committee where 
the Committee has applied the broad phrases in the regulations “to 
a specific state of facts. . . .” 1 


Application may be made to the court for leave to adduce addi- 


practice and procedure “may themselves dig into ‘substantive rights’” but a “federal 
right cannot be defeated by the forms of local practice.” Brown v. Western R. of 
Alabama, 338 U.S. 294, 296 (1949). 

98 Reconstruction Finance Corp. v. Beaver County, 328 U.S. 204, 209 (1946); 
Illinois Steel Co. v. B. & O. R. Co., 320 U.S. 508, 510-511 (1944) ; Garrett v. Moore- 
McCormack Co., 317 U.S. 239, 245 (1942). 


997 U.S.C. § 1366 (1952). The provisions for judicial review vest “no original 
fact finding functions in the court.” Crolley v. Tatton, No. 16554, 5th Cir. Dec. 10, 
1957. “The duty and power of making findings of fact are entrusted to the Review 
Committee, and, if supported by substantial evidence on the record as a whole, its 
findings are conclusive.” Ibid. 


100 See the Federal Trade Commission Act, which provides that the “findings of 
the Commission as to the facts, if supported by evidence, shall be conclusive.” 15 
U.S.C. §45(c) (1952). It was said in NLRB v. Waterman S. S. Co., 309 U.S. 206, 
208-209 (1940) that: “Not by accident, but in line with a general policy, Congress 
has deemed it wise to entrust the findings of fact to these specialized agencies. It is 
essential that courts regard this division of responsibility which Congress as a matter 
of policy has embodied in the very statute from which the Court of Appeals derived its 
jurisdiction to act.” See also, Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). 


101 Smith Land Co. v. Christensen, 148 F.2d 184, 185 (10th Cir. 1945). See also, 
Swift & Co. v. United States, 343 U.S. 373, 382 (1952); O’Leary v. Brown-Pacific- 
Maxon, 340 U.S. 504, 508 (1951); Universal Camera Corp. v. NLRB, 340 U.S. 
474, 476-491 (1951). 


102 Lee v. DeBerry, 219 S.C. 382, 387, 65 S.E.2d 775, 777 (1951). See also, Burleson 
v. Francis, 99 S.E.2d 767, 768 (N.C. 1957) ; Mace v. Berry, 225 S.C. 160, 171, 81 S.E.2d 
276, 280 (1954) ; Lee v. Berry, 219 S.C. 346, 352, 65 S.E.2d 257, 259 (1951). 


108 Lee v. DeBerry, supra note 102 at 780. 
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tional evidence, and if it is “shown to the satisfaction of the court that 
such additional evidence is material and that there were reasonable 
grounds for failure to adduce such evidence in the hearing before 
the review committee, the court may direct such additional evidence 
to be taken before the review committee in such manner and upon 
such terms and conditions as to the court may seem proper,” and 
the committee may modify its findings or determination by reason 
of the additional evidence so taken and then file with the court the 
modified findings or determination.‘* This statutory provision is 
consonant with the entire plan of the act for judicial review of a 
decision by a review committee to be made on the basis of the record 
before the committee. 


The statutory method for reviewing the validity of a quota is 
exclusive. “No court of the United States or of any State shall have 
jurisdiction to pass upon the legal validity of any such determination 
[by a review committee] except in a proceeding under this part,” 
and the jurisdiction conferred by the act to review a decision by a 
review committee is “exclusive.” 1° Congress has power to formulate 
the conditions under which resort to the courts may be had.’ It is, 
specifically, the purpose of the Agricultural Adjustment Act of 1938 
to “forbid any method of judicial review of the administrative find- 
ings other than by a direct proceeding against the Review Commit- 


tee, thereby precluding indirect methods of securing such review. 
9 107 


1047 U.S.C. § 1366 (1952). This statutory provision is similar to the provision in 
the National Labor Relations Act that: “If either party shall apply to the court for 
leave to adduce additional evidence and shall show to the satisfaction of the court 
that such additional evidence is material and that there were reasonable grounds for 
the failure to adduce such evidence in the hearing before the Board . . ., the court 
may order such additional evidence to be taken before the Board . .. , and to be 
made a part of the transcript. The Board may modify its —e J as to the facts. or 
make new findings by reason of additional evidence so taken and filed . 29 
U.S.C. §160(e) (1952). See also, NLRB v. Donnelly Co., 330 U.S. 219, 234-235 
(1947) ; NLRB v. Fournier, 182 F.2d 621 (2d Cir. 1950) ; NLRB v. Tyrrell County 
Lumber Co., 203 F.2d 951 (4th Cir. 1953); NLRB v. West Kentucky Coal Co., 152 
F.2d 198, 201 (6th Cir. 1945), cert. denied, 328 U.S. 866 (1946) ; NLRB v. May De- 
partment Stores Co., 154 F.2d 533, 540 (8th Cir.), cert. denied, 329 U.S. 725 (1946). 


105 7 U.S.C. § 1367 (1952). 


106 See American Power & Light Co. v. SEC, 325 U.S. 385, 389 (1945); United 
States v. Ruzicka, 329 U.S. 287, 292-294 (1946). 

107 Lee v. Roseberry, 94 F. Supp. 324, 327 (E.D. Ky. 1950). See also, Miller v. 
United States, 242 F.2d 392, 395 (6th Cir. ), cert. denied, 26 U.S.L. Week 3117 (U.S. 
Oct. 15, 1957) (No. 297). The basic principle is of wide application. See ¢.g., Na- 
tional Lawyers Guild v. Brownell, 225 F.2d 552, 554-557 (D.C. Cir. 1955), cert. Lled, 
351 U.S. 927 (1956). In some cases, under a regulatory statute, the rule has not 
been invoked by either litigant, although it would have been applicable. Compare, 
United States v. Rock Royal Co-op., 307 U.S. 533 (1939) with United States v. 
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V. ENFORCEMENT ACTIONS 


The Agricultural Adjustment Act of 1938 provides that the “sev- 
eral district courts of the United States are vested with jurisdiction 
specifically to enforce” the provisions of the act.’°* The remedies and 
penalties provided for in the act are “in addition to, and not exclusive 
of, any of the remedies or penalties under existing law.’ Proceed- 
ings are specifically authorized by the statute to collect the civil 
penalties therein provided for.'” 


An injunction may be issued to aid in the enforcement of the 
statute." The United States “is not bound to conform with the 
requirements of private litigation when it seeks the aid of the courts 
to give effect to the policy of Congress as manifested in a statute. 
It is a familiar doctrine that an injunction is an appropriate means 
for the enforcement of an Act of Congress when it is in the public 
interest.” ** It has been said that courts “may, and frequently do, 
go much farther both to give and withhold relief in furtherance of 
the public interest than they are accustomed to go when only private 
interests are involved.” 1° 


Ruzicka, 329 U.S. 287 (1946). “Questions a merely lurk in the record, neither 
brought to the attention of the court nor ruled upon, are not to be considered as 


having been so decided as to constitute precedents.” 
511 (1925). 


108 7 U.S.C. § 1376 (1952). 
108 [bid. 
110 bid. 


111 Shafer v. United States, 229 F.2d 124, 128 (4th Cir.), cert. denied, 351 U.S. 931 
(1956). The Secretary is authorized to provide for measuring farms to ascertain 
whether the acreage planted is in excess of the farm acreage allotment (7 U.S.C. 
§ 1374 (1952) ), and an injunction is appropriate, under certain circumstances, to aid 
in the enforcement of that statutory provision. Shafer v. United States, supra. Also, 
statutory rovisions require reports and records by processors, warehousemen, and 
various SP persons relative to the marketing of commodities, and the Secretary or 
his representatives may examine or inspect all such books, papers, and other records. 
Rodgers v. United States, 138 F.2d 992 (6th Cir. 1943). 

112 Shafer v. United States, 229 F.2d 124, 128 (4th Cir.), cert. denied, 351 U.S. 
931 (1956). 


118 Virginian Ry. v. Federation, 300 U.S. 515, 552 (1937). See also, Porter v. 
Warner Co., 328 U. S. 395, 398 (1946). Ina proceeding under the Fair Labor Stand- 
ards Act, it was said that “good administration of the statute is in the public interest 
and that will be promoted by taking timely steps when necessary to prevent violations 
either when they are about to occur or prevent their continuance after they have 
begun. The trial court is not bound by the strict requirements of traditional equity 
as developed in private litigation but in deciding whether or not to grant an injunction 
in this type of case should also consider whether the injunction is reasonably required 
as an aid in the administration of the statute, to the end that the Congressional pur- 
pose underlying its enactment shall not be thwarted.” Walling v. Brooklyn Braid 
Co., 152 F.2d 938, 940-941 (2d Cir. 1945). In the event a court can give relief, there 
is no ground for withholding relief on the speculation that relief could be obtained 
in some other method. American Life Ins. Co. v. Stewart, 300 U.S. 203, 214 (1937) ; 
Davis v. Wakelee, 156 U.S. 680, 688 (1895). 


Webster v. Fall, 266 U.S. 507, 
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The Secretary of Agriculture is not a necessary party to an en- 
forcement action. It is sufficient that suit is brought in the name 
of the United States."* 

Civil penalties are applicable to the marketing of any commodity 
in excess of the marketing quota for a farm.* For example, the 
penalty for marketing excess tobacco is 75 per centum of the average 
market price for such kind of tobacco for the immediately preceding 
marketing year.’ The penalty on the farm marketing excess of 
wheat is 45 per centum of the parity price per bushel of wheat as 
of May 1 of the calendar year in which the crop is harvested.** In 
addition, if any producer falsely identifies or fails to account for 
the disposition of his crop of tobacco or peanuts, an amount of the 
commodity “equal to the normal yield of the number of acres har- 
vested in excess of the farm acreage allotment shall be deemed to 
have been marketed in excess of the marketing quota for the farm, 
and the penalty in respect thereof shall be paid and remitted by the 
producer.” + 

The civil penalties applicable to excess production differ “from an 
ordinary penalty which is imposed in connection with the commis- 
sion of an unlawful act.” *° Inasmuch as an action to collect penalties 
is “clearly” civil rather than criminal, the government is required 
only to “prove its case by a preponderance of the evidence rather 
than beyond a reasonable doubt;” *** and the summary judgment 
procedure in Rule 56 of the Federal Rules of Civil Procedure is 
available in civil penalty actions.” 


1( ater v. United States, 229 F.2d 124, 130 (4th Cir.), cert. denied, 351 U.S. 
931 (1956). 
115 Jbid. When a government official must authorize suit to be brome, it is pre- 


sumed that a United States Attorney, “being a sworn officer of the United States, 
does his duty, including the performance of all that was necessary to make what he 
does legal with the requisite direction from the duly constituted authorizing official.” 
McKay v. Rogers, 82 F.2d 795, 798 (10th Cir. 1936). 

1167 U.S.C. § § 1314(a), 1340(2), 1346, 1356, 1359 (1952 and Supp. IV, 1956). 

1177 U.S.C. §1314(a) (Supp. IV, 1956) ; Golding v. United States, 219 F.2d 109 
(4th Cir. 1955). 

1187 U.S.C. § 1340(2) (Supp. IV, 1956). The applicable penalty rates in each year 
are computed in accordance with the statutory formula and published in the Federal 
Register. See ¢.g., 22 Fep. Rec. 3751 (1957). 

119 7 U.S.C. § § 1314(a), 1359(a) (Supp. IV, 1956). The statutory phrase “shall be 
deemed” is used as a rule of substantive law fixing the rate of penalty and not as a re- 
buttable presumption of fact. Bowers v. United States, 226 F.2d 424, 425-429 (Sth Cir. 
1955). See also, Gardner v. United States, 239 F.2d 234 (5th Cir. 1956). 

120 Usher v. United States, 146 F.2d 369, 371 (4th Cir. 1944). 

121 [bid. 

122 Miller v. United States, 242 F.2d 392, 393-394 (6th Cir.), cert. denied, 26 U.S.L. 
Week 3117 (U.S. Oct. 15, 1957) (No. 297); United States v. Stangland, 242 F.2d 
843, 846-847 (7th Cir. 1957). 
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“The purpose of Congress in requiring payment of penalties into 
the Federal Treasury for marketing above the allotted amount was 
not to raise revenue for the Government’s financial advantage but 
to deter farmers from planting and marketing more than their 
quotas.” * It was held that the government does not, prior to the 
entry of a judgment,™ suffer “money damages or loss . . . to be 
compensated for by interest” in the event that a producer fails to 
pay a civil penalty,’*° but subsequently the act was amended to pro- 
vide for interest on penalties for cotton, rice, and peanuts.’** 


VI. ConcLusion 


The courts have upheld the basic validity and enforceability of 
the statutory plan for farm marketing quotas. It was said in Miller 
v. United States," that “in light of these decisions”—upholding the 
constitutional validity of the quota system—the remedy, if any, avail- 
able to those who are opposed to regulation, is “legislative rather 
than judicial.” 

The administrative undertaking in the establishment of farm mar- 
keting quotas, for the agricultural commodities referred to in the 
statute, is manifestly of far-flung character. Thousands of review 
proceedings have been instituted since the enactment of the statute 
in 1938. There were approximately 6,000 review proceedings in- 
volving quotas for the 1954 crops, and approximately 14,000 review 
proceedings with respect to quotas for the 1955 crops.’* It is to be 
expected that, in the administration of this program which is appli- 
cable in a wide variety of situations, numerous issues will continue 
to arise with respect to the establishment of farm marketing quotas. 

The legislation has been reconsidered from time to time by Con- 
gress, and various amendatory measures have been made effective.” 
“Legislation introducing a new system is at best empirical, and not 


123 Rodgers v. United States, 332 U.S. 371, 374 (1947). 

124 Id. at 372-373. 

125 Id. at 374. 

1267 U.S.C. § § 1346(c), 1356(c), 1359(d) (1952 and Supp. IV, 1956). 

127 242 F.2d 392, 395 (6th Cir.), cert. denied, 26 U.S.L. Weex 3117 (U.S. Oct. 15, 
1957) (No. 297). 


128 Hearings Before the Subcommittee of the House Committee on Appropriations, 
84th Cong., Ist Sess. 1618 (1956), Dep’t of Agriculture Appropriations for 1956; 
Hearings Before the Subcommittee of the House Committee on Appropriations, 84th 
Cong., 2d Sess. 1238 (1957), Dep’t of Agriculture Appropriations for 1957. 


129 See e.g., 7 U.S.C. § § 1313(g), 1340, 1344, 1352 (Supp. IV, 1956). 
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infrequently administration [of the statute] reveals gaps or inade- 
quacies of one sort or another that may call for amendatory legisla- 
tion.” *° The Supreme Court has said that the “empiric process of 
legislation” is revealed “at its fairest” by “frequent reconsideration, 
intensive study of the consequences of what has been done, read- 
justment to changing conditions, and safeguarding the future on the 
basis of responsible forecasts.” *** 


180 Addison v. Holly Hill 5. 1944). 
181 East New York Bank 234-235 (1945). 





THE FUNCTIONS OF THE JUDICIAL OFFICER, 
UNITED STATES DEPARTMENT OF 
AGRICULTURE 


Thomas J. Flavin* 


The United States Department of Agriculture has numerous regu- 
latory laws to administer. Some of these are similar in nature’ to 
the laws committed to the jurisdiction of the independent regulatory 
agencies such as the Federal Trade Commission, the Interstate Com- 
merce Commission, the Securities and Exchange Commission, etc., 
and involve the exercise of quasi-judicial or judicial functions as well 
as those of investigative and prosecutive natures. These statutes vest 
all regulatory powers in the Secretary of Agriculture. Of course the 
administration of these various laws is assigned by the Secretary of 
Agriculture to agencies within the Department for performance of 
the duties of investigation, enforcement, prosecution, etc. 

In the first Morgan case,’ the United States Supreme Court ruled 
that a proceeding under the Packers and Stockyards Act* fixing 
reasonable rates for market agencies at a stockyard resembles 
a judicial proceeding, that the authority given by the act to decide 
the issues of the proceeding is not an impersonal or institutional one 
for the Department of Agriculture, that the Secretary’s duty in this 
respect “is akin to that of a judge” and that the “one who decides 
must hear.” 


In view of the number of regulatory proceedings in the Depart- 
ment and the requirements laid down by the Supreme Court for the 
making of final decisions and orders in regulatory proceedings the 
Department sponsored the so-called Schwellenbach Act in 1940* 


* Judicial Officer, United States Department of Agriculture. The views expressed 
herein are those of the author personally and do not necessarily coincide with those 
of the United States Department of Agriculture. 

1A list of about 36 of these statutes appears in the United States Department of 
Agriculture Yearbook of Agriculture at 264-265 (1954). CusHMAN, THE PROBLEM 
OF THE INDEPENDENT REGULATORY COMMISSIONS (1937). Studies on Administrative 
Management in the Government of the United States, The President’s Committee on 
Administrative Management, Number 111 (1937), states at page eight that of the 
executive departments of the United States Government the Deparment of Agricul- 
ture has received the most regulatory powers. 

2 Morgan v. United States, 298 U.S. 468 (1936). 

3 42 Start. 159 (1921), as amended, 7 U.S.C. § § 181-229 (1952). 

454 Strat. 81 (1940), 5 U.S.C. § § 516 a-516e (1952). 
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which authorized the Secretary to delegate his regulatory functions.® 
Pursuant to the authority so granted the position of Judicial Officer 
was established in the Office of the Secretary.* Reorganization Plan 
No. 2 of 1953,’ revested all delegations in the Secretary but delega- 
tion from the Secretary to the Judicial Officer has continued sub- 
stantially as it existed prior thereto.® 

The Judicial Officer acts as the final deciding officer in lieu of the 
Secretary in Department administrative proceedings involving ad- 
judication or rate-making where the statute requires an administra- 
tive hearing or opportunity therefor.’ This conforms with the rec- 
ommendation of the well-known final report of the Attorney Gen- 
eral’s Committee on Administrative Procedure in Government Agen- 
cies® which states: 


It is obviously impossible . . . for the Secretary of Agriculture to 
adjudicate all the cases arising under the many statutes administered 
by his Department. In such instances the cases should be heard and 
initially decided by the hearing commissioners and be reviewed if 
necessary by designated officials who are charged with that respon- 
sibility and who will perform it personally. [Emphasis supplied.]™ 


The Judicial Officer functions principally in connection with the 
Agricultural Marketing Agreement Act of 1937 which reenacted, 
amended and supplemented provisions of the Agricultural Adjust- 
ment Act of 1933,"* the Packers and Stockyards Act, the Com- 





5 Section 3 of the act provides : 

Whenever a delegation is made under section 516b of this title, all provisions of 
law shall be construed as if the regulatory function or the part thereof delegated had 
(to the extent of the delegation) been vested by law in the individual to whom the 
delegation is made, instead of in the Secretary of Agriculture. A revocation of dele- 
gation shall not be retroactive, and each regulatory function or part thereof per- 
formed (within the scope of the delegation) by such individual prior to the revocation 
shall be considered as having been performed by the Secretary. 

€ Initially the position was called Assistant to the Secretary until November 7, 
1945 when the title became Judicial Officer as a result of a reorganization of the 
Department. 10 Fep. Rec. 13769 (1945) 

718 Fen. Rec. 3219 (1953). 

8 19 Fep. Rec. 74 (1954). 

® While the Schwellenbach Act and the delegations thereunder to the Judicial Officer 
authorized the exercise by. him of rulemaking functions where a hearing is required 
by statute, in actual practice the Secretary has performed this role and since Reor- 
ganization Plan No. 2 of 1953 the Under Secretary and Assistant Secretary have also 
been authorized to do so. 19 Fep. Rec. 74 (1954). 

10 S. Doc. No. 8, 77th Cong., Ist. Sess. (1941). 

11 Jd. at 53. 

12 48 Srar. 31 (1933), 7 U.S.C. § § 601-674 (1952). 

18 See note 3 supra. 
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modity Exchange Act,"* and the Perishable Agricultural Commodities 
Act.*® 

The major part of the Judicial Officer’s duties is performed in pro- 
ceedings subject to the provisions of sections 7 and 8 of the Admin- 
istrative Procedure Act,”* that is, proceedings in which a Department 
hearing examiner appointed under the Administrative Procedure Act 
presides at the hearing and, under the applicable rules of practice, 
issues a recommended decision. The hearing examiner’s report is 
served upon the parties and any such party may file exceptions 
thereto. Oral argument upon exceptions to the hearing examiner’s 
report may be requested and is generally available. Oral argument 
is held before the Judicial Officer. The final decision, including 
findings of fact and conclusions and the final order are prepared in 
the office of the Judicial Officer. 

The Judicial Officer also serves as final deciding officer in repara- 
tion proceedings under the Perishable Agricultural Commodities Act 
and the Packers and Stockyards Act. In these proceedings the De- 
partment is not a party and the decisions made are subject to a 
trial de novo in a United States district court. These proceedings are 
exempt by section 5 of the Administrative Procedure Act from the 
hearing examiner requirements of sections 7 and 8 of that act. Hear- 
ings are presided over by attorneys from the Office of the General 
Counsel, United States Department of Agriculture, and the decisions 
are prepared by the Office of the General Counsel with the collabora- 
tion of the agency of the Department administering the act con- 
cerned and are submitted for review and issuance by the Judicial 
Officer. 

In all proceedings described, the presiding officer, whether or not 
an Administrative Procedure Act hearing examiner, may either rule 
upon motions or questions raised during the course of a proceeding, 
such ruling to be reviewed by the Judicial Officer in the final dis- 
position of the case, or certify them to the Judicial Officer for im- 
mediate decision. The Judicial Officer also acts directly upon pe- 
titions to reopen, to rehear or to reconsider. He also supervises the 
Hearing Clerk’s office, which acts in effect as the court clerk in 
Department proceedings, and the preparation and publication of 
“Agriculture Decisions,” a monthly publication reporting the de- 

14 49 Star. 1491 (1949), 7 U.S.C. § § 1-17a (1952). 


15 46 Stat. 531 (1930), 7 U.S.C. § § 499a-499s (1952). 
16 60 Stat. 237 (1946), 5 U.S.C. § § 1001-1011 (1952). 
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cisions and orders in adjudicatory and rate-making proceedings un- 
der the regulatory laws administered by the Department. Many 
proceedings are disposed of by consent orders which are handled 
directly by the Judicial Officer. 

The decisions and orders under the Agricultural Marketing Agree- 
ment Act are made under section 8c(15)(A) of that act which pro- 
vides as follows: 


Any handler subject to an order may file a written petition with 
the Secretary of Agriculture, stating that any such order or any 
provision of any such order or any obligation imposed in connec- 
tion therewith is not in accordance with law and praying for a 
modification thereof or to be exempted therefrom. He shall there- 
upon be given an opportunity for a hearing upon such petition, in 
accordance with regulations made by the Secretary of Agriculture, 
with the approval of the President. After such hearing, the Sec- 
retary shall make a ruling upon the prayer of such petition which 
shall be final, if in accordance with law.’" 


There are 68 orders issued under that act regulating the handling 
of milk and 32 regulating the handling of fresh fruits and vegetables. 


About one-third of the milk produced in the United States for fluid 
purposes is covered by orders issued under the act. The orders reg- 
ulating the handling of milk prescribe minimum prices for milk de- 
livered by producers to handlers which are determined by formulas 
for different utilizations of milk by handlers and provide a pooling 
mechanism whereby each producer receives a price for his milk that 
is uniform for all producers in the market or all producers delivering 
to the same handler. Orders regulating the handling of fruits and 
vegetables do not fix prices but limit the quantity, grade or size of 
the commodity that may be handled. The general objectives of the 
orders are to establish orderly marketing conditions and to achieve 
the economic goal of the statute. 

Any complaint by a handler as to an order, a provision thereof, or 
an obligation imposed in connection with an order must be proc- 
essed through the administrative proceeding prescribed by section 
8c(15)(A) before it can be adjudicated by a court.’* The issues 
raised in these proceedings cover a wide area, ranging from the 
validity of an order or a provision thereof under the statute or the 


17 48 Srat. 31 (1933), 7 U.S.C. § 608c (15) (A) (1952). 
18 United States v. Ruzicka, 329 U.S. 287 (1946). 
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Constitution of the United States to the most complex disputes con- 
cerning the interpretation and application of the orders issued.”® 
Many proceedings, such as several presently pending which chal- 
lenge the addition of 13 counties in northern New Jersey to the 
metropolitan New York City marketing area regulated by Order 
No. 27 under the act necessarily involve the validity of action by 
the Secretary in his rule-making capacity under the statute. Recent 
examples of decisions by the Judicial Officer holding action of the 
Secretary invalid are found in In re Hawk Dairies, and In re Wal- 
green Company .** 

Under the Administrative Procedure Act, handlers petitioning 
pursuant to section 8c(15) (A) of the Agricultural Marketing Agree- 
ment Act” are entitled to apply for interim relief pending the out- 
come of their cases upon the merits. Such applications are decided 
by the Judicial Officer [without reference to a hearing examiner] 
after oral argument if requested.2* The Judicial Officer also acts 
directly upon applications to dismiss petitions or portions thereof by 
the Agricultural Marketing Service for failure to comply with the 
act or the regulations thereunder, failure to state a cause of action, 
eon. 

With respect to the Packers and Stockyards Act,” the Judicial 
Officer functions as the final deciding officer in three kinds of pro- 
ceedings, rate, disciplinary and reparation.” There are 1,981 pack- 
ers reporting under the act, over 570 stockyards posted as subject 
to the act, 1,814 registered market agencies and 4,345 registered 
dealers at posted stockyards; 13 areas of the country are designated 
as subject to the live poultry handling requisites of Title V of the 
act and there are 1,176 live poultry handling licensees. The rate 


19 For the kinds of problems treated, see: Wawa Dairy Farms Wickard, 1 
F.2d 860 (3rd Cir. 1945) ; Bailey Farm Dairy Co. v. ‘ie, 157 F.2d 87 (8th Cir. , 
cert. denied, 329 U.S. 788 ee Grandview Dairy Inc. v. Jones, 1 vo! — i = 
Cir.), cert. denied, 329 U.S. 787 (1946) ; Dairymen’s Cooperativ 
v. Anderson, 173 F.2d 57 (2d ~ 2: cert denied, 338 U.S. 825 (1949) ; AT 
Dairy Products Co. v. Brannan, 1 2d 332 (3d Cir.), cert. denied, 338 U.S. 905 
(1949) ; General Ice Cream Ciesuiers v. Benson, 217 F.2d 646 (2d Cir. 1954). 

2015 A.D. 1193 (1956). The citations are to “Agriculture Decisions.” 

2114 A.D. 541 (1955). 

22 See note 17 supra. 

23 See In re Chris Bodker, 15 A.D. 893 (1956). 

ph A recent illustration is In re Florida Fresh-Up Daily Juices, Inc., 15 A.D. 1294 
(1956). 

25 Supra note 3. 

26 See Rules of Practice Governing Proceedings Under the Packers and Stockyards 
Act, 9 C.F.R. § § 202.1-202.60 (1949). 
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proceedings concern the fixing of reasonable rates for stockyard 
companies or for market agencies subject to the act. The disci- 
plinary proceedings include cease and desist order proceedings against 
packers under Title II of the act which prohibits unfair, unjustly 
discriminatory or deceptive practices in commerce by packers and 
a number of activities relating to monopoly, restraints of trade and 
manipulations of prices. Disciplinary proceedings under Title III 
of the act may be cease and desist order proceedings against stock- 
yard companies, market agencies or dealers at stockyards and may in- 
volve also the suspension of the registration under the act of the 
market agency or dealer. There are also disciplinary proceedings 
under Title V of the act to suspend or revoke the license of a live 
poultry handler and proceedings in which an applicant’s right to a 
live poultry handling license is adjudicated. 

Thus a disciplinary proceeding under this act may entail a de- 
termination as to whether a trade practice is in violation of the act 
or may be concerned solely with the issue as to whether a respondent 
committed the acts alleged without any controversy as to whether 
the conduct charged constituted a violation of the act. It can be seen, 
then, that administrative proceedings under this act cover nearly all 
types of the administrative activity currently catalogued in the litera- 
ture of administrative law and procedure, that is, rule-making, rate- 
making, adjudication, licensing and reparation. Moreover, in addi- 
tion to formal disciplinary proceedings in which a Department 
agency, the Agricultural Marketing Service, is the complainant, for- 
mal disciplinary proceedings pertaining to the rendering of stock- 
yard service by a stockyard company or a market agency may be 
instituted and prosecuted by the private complainant without par- 
ticipation as a party by any agency of the Department.” 


Transactions in commodity futures on exchanges designated as 
contract markets are regulated under the Commodity Exchange 
Act.” There are 16 such markets at the present time and the act 
covers futures trading not only in grain and cotton but in a number 
of other commodities enumerated in the act such as butter, onions, 


27 See Producers Livestock Marketing Association v. The Denver Union Stockyard 
Company, 15 A.D. 638 (1956), rez’d, sub nom. Producers Livestock Marketing Asso- 
ciation v. United States, 241 F.2d 192 (10th Cir. 1957), cert. granted, sub nom. Ben- 
son v. Producers Livestock Marketing Association, 353 U.S. 982 (1957) which con- 
cerns the legality of regulations issued by the stockyard company restricting livestock 
business activities of market agencies and dealers outside the stockyards. 

28 49 Star. 1491 (1936), 7 U.S.C. § § 1-17a (1952). 
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fats and oils, wool, peanuts, cottonseed meal and soybean meal. 
Manipulations of price and corners in commodities are prohibited by 
the act as well as other enumerated activities such as “bucketing” 
orders, “wash trades,” and speculative trading limits are authorized. 
Customers’ funds are required to be treated as trust funds by futures 
commission merchants. Under the act the Secretary is authorized 
after notice, hearing, etc., to order contract markets to refuse trading 
privileges to a person found to have violated the act and to suspend 
or revoke the registration under the act of a futures commission 
merchant or floor broker. The Judicial Officer acts as the deciding 
officer in these proceedings in place of the Secretary. Typical de- 
cisions are those in In re Great Western Distributors,” involving 
manipulation of egg prices and a corner in eggs on the Chicago 
Mercantile Exchange and Im re Corn Products Refining Company, 
concerning questions as to whether millions of bushels of corn futures 
held were in excess of speculative trading limits or were legitimate 
and exempt “hedges” under the act. 

The Perishable Agricultural Commodities Act,*' also authorizes 
disciplinary proceedings looking to the suspension or revocation of 
licenses. This act covers some 25,000 licensees who buy or sell 
fresh or frozen fruits or vegetables in interstate commerce in suf- 
ficient amounts to make them subject to the act. Unfair, unreason- 
able or deceptive practices are prohibited as well as failure to deliver 
produce contracted for or failure to accept produce ordered and 
failure to pay for produce purchased by a licensee or failure to ac- 
count for and to remit correct proceeds to a shipper who has con- 
signed produce for sale by a licensee. 

As stated above there are formal reparation proceedings under the 
act as well as formal disciplinary proceedings. In addition section 4 
of the act sets out a number of reasons whereby an applicant may be 
refused a license, and section 4(d) of the act provides an opportunity 
for a hearing to the applicant. Following the usual notice, a hearing 
before a hearing examiner and a recommended decision by him, ex- 
ceptions, etc., the Judicial Officer issues the final decision and order 
in these licensing proceedings. 

The following table covering the decisions and orders issued during 


mY Ap. 783 (1951), aff'd, 201 F.2d 476 (7th Cir.), cert. denied, 345 US. 
8013 A.D. 1117 (1954), afd, 232 F.2d 554 (2d Cir. 1986). 
81 46 Srar. 531 (1930), 7 U.S.C. § § 499a-499r (1952). 
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the fiscal years 1947-1956 illustrates the scope of the duties of the 
Judicial Officer: 


1947 
1948 
1949 
1950 
1951 
1952 
1953 
1954 
1955 
1956 


The position of Judicial Officer is located in the Office of the 
Secretary and the incumbent acts as the Secretary in deciding quasi- 
judicial or judicial proceedings where the applicable statute requires 
a hearing.*® He has no responsibility in any way for investigation, 


prosecution or advocacy. The various statutes involved are assigned 
by the Secretary to agencies of the Department for administration 
and the legal work incident to presenting the agency’s case is per- 
formed by attorneys in the Department’s Office of the General 
Counsel. Thus there is a complete separation of prosecuting and 
deciding functions within the Department in this field, at the final 
stage as well as at the hearing examiner level.*° This situation, which 


82 Agricultural Marketing Agreement Act, c.296, 50 Stat. 246 (1937). 

33 Act regulating the handling of anti-hog-cholera serum and hog cholera virus ad- 
ministered by the Agricultural Research Service, 49 Strat. 781 (1935), 7 U.S.C. §§ 
851-855 (1952). 

84 Commodity Exchange Act, supra note 28. 

85 Grain Standards Act, 39 Strat. 482 (1916), 7 U.S.C. § § 71-87 (1952). 

36 Packers and Stockyards Act, Rate, Disciplinary and Reparation, supra note 25. 

37 —— Agricultural Commodities Act, Reparations and Disciplinary, supra 
note 31. 

88 United States Warehouse Act, 39 Start. 486 (1916), 7 U.S.C. §§ 241-273 (1952). 

89 The report of the Task Force on Agriculture Activities of the original Hoover 
Commission on the Reorganization of the Federal Government states that the Judicial 
Officer system has “worked well” (p. 17) and recommends that the system 
be expanded to include all Department rule-making where a hearing is required 
by statute and also adjudications where a hearing is provided by regulation as well 
as by statute. 

40 McFARLAND, MitK MARKETING UNbER Feperat Controt 27 (rev. ed., Sellers 
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is unusual if not unique, has existed for over 15 years and should be 
of some interest in connection with the long-standing controversy** 
over the mingling of such functions in the same persons in regulatory 
agencies. 


& Baskette 1954), says with respect to the activities of the Judicial Officer in con- 
— with proceedings under § 608c (15) (A) of the Agricultural Marketing Agree- 
ment Act: 

“This officer has nothing to do with the actual promulgation of milk marketing 
orders—a function which the Secretary has heretofore reserved to himself. In effect, 
therefore, there has been a separation of the quasi-legislative and quasi-judicial func- 
tions authorized to be ——- under the Milk Marketing Act. This separation of 
functions, self-imposed by the Department of Agriculture, has had the commendable 
effect of making it possible to secure decisions of a objective type in proceedings 
brought by individual handlers to test the validity of milk marketing orders. The 
official who decides such cases, in a very real sense, conducts himself as does a judge 
in a court proceeding, and such official has nothing to do with the issuance of the 
milk marketing order in the first place.” 

1 Attention is called to a few highlights of the controversy. The Report of the 
President’s Committee on Administrative Management in the Government of the 
United States, January 1937, pp. 36-38, proposed that the independent regulatory 
commissions and boards be placed within executive departments but that the 
“judicial functions” of the agency should be located in a “judicial section” of the ex- 
ecutive department which would be independent of the executive department and 
the President. The — of the Attorney General’s Committee on Administrative 
Procedure in Government Agencies believed it not feasible as a general proposition 
to require more separation of functions within an agency than the establishment 
within the agency of a corps of independent hearing commissioners (S. Doc. No. 8, 
77th Cong., Ist Sess. (1941), pp. 55-60, but three members of the committee, how- 
ever, were not quite satisfied that more should not be done (pp. 203-209). 

The Task Force Report on Legal Services and Procedures, March 1955, Commis- 
sion on the Reorganization of the Executive Branch of the Government, (pp. 239-256) 
recommends that at least certain kinds of judicial functions exercised by regulatory 
agencies be transferred to the courts. 





PAYMENTS TO DAIRY COOPERATIVES FROM 
PRODUCER SETTLEMENT FUNDS 


Jerald N. Engstrom* 
I. INTRODUCTION 


Since 1938 the Secretary of Agriculture has ordered money payments 
to be paid out of the New York producer settlement fund to dairy co- 
operatives in compensation for services performed which have benefited 
both cooperative members and non-members alike. These payments 
have been challenged in federal courts, one of the basic issues being the 
scope and extent of the services a cooperative must perform to both its 
members and non-members in order to receive the payments. The most 
important judicial interpretations of cooperative payment provisions of 
the Agricultural Marketing Agreement Act of 1937? are contained in 
Brannan v. Stark® and Grant v. Benson.* 


This note will discuss these cases and will indicate the statutory basis 


for payments out of the producer settlement fund to dairy cooperatives 
which perform certain marketwide services. 


II. Mirk Marxketinc Orpers UnpeR THE 
AGRICULTURAL MARKETING AGREEMENT AcT oF 1937 


The Agricultural Marketing Agreement Act of 1937 was enacted to 
assure dairy producers a price for milk, “which shall reflect the price 
of feeds, the available supply of feeds and other economic conditions 
which affect market supply and the demand for milk or its products 
in the market area to which the contemplated . . . order or amendment 


* Member, The George Washington Law Review; B.S. 1955, University of Utah. 
13 Fen. Rec. 1945, 1949-50 (1938). 
250 Srar. 246 (1937), 7 USS, 4501-8. (1952) (reinacting without 
49 Srat. 750 (1935) which had been ed unconstitutional as Sete 
tural Adjustment Act of 1933 in Gaited St States v. Butler, 297 U. 1 %1930)) 
$ 342 U.S. 451 (1952). 
4229 F.2d 765 set Cir. 1955), cert. denied, 350°U.S. 1015 (1956). 


[ 287 ] 
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relates,” to eliminate cutthroat competition in the marketing of milk® 
and to help solve the problem of milk surpluses.*? To effectuate these 
purposes the Secretary of Agriculture was empowered under both the 
Agricultural Adjustment Act of 1933* and the Agricultural Marketing 
Agreement Act of 1937® to enter into milk marketing agreements with 
processors and handlers of milk. The milk marketing agreements were 
intended to increase the purchasing power of the producing dairy 
farmer by establishing minimum prices to producers and resale prices 
for handlers. The intended effect was to bring up the purchasing power 
of the producer to a point which was termed “parity.” 7° However, it 
was extremely difficult for the Secretary of Agriculture to enter into 
voluntary marketing agreements with all handlers in a market area and 
the marketing agreement could be terminated by either party at his own 
option. For these reasons the marketing agreements were never effective 
in the regulation of milk, even though they still may be entered into 
by the Secretary of Agriculture.‘ However, under the 1937 act the 
Secretary of Agriculture was also granted the power to issue milk 
marketing orders establishing uniform prices to be paid to all producers 
in the same market area regardless of the use made of the milk, i.e., 
whether the milk is distributed to the consumer as fluid milk or processed 
into butter, cheese or other dairy products.’ The power of the Secre- 
tary of Agriculture to issue milk marketing orders is necessarily limited 
to areas supplied by milk moving in interstate commerce or in areas in 
which milk moving in intrastate commerce may affect interstate com- 
merce.® As a consequence such orders are in effect in approximately 63 
areas, many of which are overlapping.’* 


Before the Secretary of Agriculture may issue a milk marketing order, 
“due notice of and an opportunity for a hearing upon,” the proposed 


550 Srat. 247 (1937), 7 U.S.C. § 608 (18) (1952). 

6Elm Spring Farm, Inc. v. United States, 127 F.2d 920 (1st Cir. 1942) ; Cosgrove 
v. Wickard, 49 F. Supp. 232 (D.Mass. 1943). 

7 Shawangunk Cooperative Dairies, Inc. v. gt 59 F. Supp. 848 (S.D. N.Y. 1945) 
rev'd on other grounds, 153 F.2d 700 (2d Cir. 1946). 

8 See note 2 supra. 

9 Ibid. 

10 Parity is that price which will give to the producer a purchasing power equivalent 
to the purchasing price in the base period multiplied by the parity index. 52 Star. 38 
(1938) as amended, 7 U.S.C. § 1301 (a) (1) (A), (B) (1952). 

11 49 Star. 753 (1935) 7 U.S.C. § 608b (1952). 

12 Jd. § 608c. 


18 Jd, § 608c(1), United States v. Wrightwood Dairy Co., 315 U.S. 110, 123 (1942). 


14A milk marketing order regulates all producers and handlers who supply and 
process milk for a city, C9-» New York City. Two milk marketing orders may cover 
the same geographic area, in that one producer may sell his milk to a handler supply- 
ing the New York area while his neighbor sells his milk to a handler supplyin; thao 
Boston area. But only one milk marketing order would regulate any given pr 
All the milk marketing orders are contained in 7 C.F.R. § § 900-1009 (1955). 
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order must be provided to handlers and producers in the area to be 
affected by the order.*® Any order issuing from the Secretary of Agri- 
culture must have the approval of handlers of 50 per cent of the volume 
of milk handled in the area.%* If the requisite number fail to approve 
the order it may still issue if two-thirds of the producers in the area 
approve it. 

Milk is classified under a milk marketing order according to the use 
made of it by the handler. There are usually two classifications, viz. 
class I or fluid milk and class II or non-fluid milk. For each classifica- 
tion the milk order sets a uniform price to be paid by each handler 
subject to such adjustments as are authorized by the act.1® Each handler 
reports the total volume of milk used in each classification to the market 
administrator, who is appointed by the Secretary of Agriculture. The 
market administrator multiplies the total volume used in each classifica- 
tion by the class or uniform price to obtain a “total use value” for each 
handler. The “use value” for all the handlers are added together to 
obtain a “use value of the market area.” From the “use value of the 
market area” are deducted certain “adjustments” which are specified in 
the milk marketing order’ plus the deduction for payments to coopera- 
tives for marketwide services when such deduction is authorized by the 
order. The “use value of the market area” minus the above stated de- 
ductions is divided by the total volume or pounds of milk used in the 
market area by all handlers in both classes to obtain a uniform or 
“blended price,” which is the price paid to all producers subject to 
certain allowable adjustments authorized by the act. The only exception 
allowed by the act to the uniform price paid to all producers is to coop- 
erative members in accordance with their contracts with the coopera- 
tives.2° After each handler pays the uniform price to the producers from 
whom he purchased milk, he will either receive from or pay to the 
“producer settlement fund” the amount to which his “use value” either 
falls short of or exceeds the uniform price. 


1549 Srat. 754 (1935), 7 U.S.C. § 608 (3) (1952). 

16 49 Srat. 758 (1935), 7 U.S.C. § 608 (9) (1952). 

17 Id. § 608c (9) (A), (B) (i), (ii) (1952). Where the producers vote on the 
milk marketing order when the requisite number of handlers fail to approve the order, 
the cooperative shall cast the votes of all its members. 49 Strat. 759 (1935), 7 U.S. e. 
§ 608c (12) (1952). 

18 Td. at 754, 7 U.S.C. § 608 (5) (A) (1952). 


19 Jd. at 755, 7 U.S.C. § 608c(5) (B) (ii) (1952). The adjustments to be made at 
this point are those for, “(a) volume, market, and production differentials customarily 
— by the handlers subject to such order, (b) the grade or quality of the milk 

ivered, (c) the locations at which delivery of such is made, and (d) a further 
adjustment, equitably to apportion the total value of the milk purchased by any 
handler, or by all handlers, among producers and associations of producers, on the 
basis of their marketings of milk during a representative period of time.” 


20 Td. $608 (5) (F) (1952). 
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Ill. Propucer SETTLEMENT FuND PAYMENTS 


A. Operation Of Producer Settlement Funds. 


Under the 1937 Act, the Secretary of Agriculture was directed to 
implement the purposes of the act.*4 Pursuant to such statutory mandate 
the Secretary provided for the establishment in each milk marketing 
area of a special monetary fund, “termed a producer settlement fund.” 
The custodian or trustee of this fund is the market administrator ap- 
pointed by the Secretary. The handlers within a marketing area build 
up the fund by payments to it of the amount by which their individual 
“use value” exceeds the uniform price paid by them to all producers. 
Payments from the fund are made to handlers whose “use value” falls 
short of the uniform price which they had to pay producers. In addi- 
tion to these equalization payments, dairy cooperatives in some market 
areas have been reimbursed for all marketwide services which they have 
performed. Such reimbursement payments to cooperatives, incidental 
in nature, are insignificant in comparison to the total amount of regular 
payments from the producer settlement fund to the handlers in the 
market area. 


B. Dairy Cooperatives and Marketwide Services. 


Dairy cooperatives* now play the major role in the marketing of milk 
in the United States. They were originally organized by the producers 
to bolster the prices paid producers for milk and provide a method for 
the disposing of surplus milk.* They are the most representative bar- 
gaining agents for producers. Membership in an operating dairy coopera- 
tive is gained by selling milk to the cooperative, whereas in a bargaining 
and collecting dairy cooperative the members pay dues, based upon the 
amount of milk they sell to the handlers, to pay the expenses. The 
members own the operating cooperative, and their respective shares of 
ownership are in direct proportion to the amount of milk they sell to 
the cooperative. Membership in an operating cooperative is kept current 
by the retirement, usually annually, of the oldest outstanding membership; 


2149 Strat. 753 (1935), 7 U.S.C. §608¢ (1); Waddington Milk Co. v. Wickard, 
140 F.2d 97, 101 (2d Cir. 1944). 


22“An agricultural cooperative is a business organization, usually incorporated, 
owned and controlled by member agricultural producers, which operate for the mutual 
benefit of its members or stockholders as producers or patrons on a cost basis after 
allowing for the expenses of.operation and maintenance and any other deductions for 
expansion and necessary reserves.”” HULBERT, LEGAL PHASES OF FARMER COOPERATIVES, 
U.S. Der’r or Acricutture, F:C.S. Buttetin No. 10 page 1 (1958). 

23 Bemis, History oF CooPERATION IN THE Unirep States (1888) ; THe Story oF 


P1954). Cooperatives, U.S. Dep’t or AGRICULTURE, F.C.S. EpucaTIONAL CIRCULAR 
1 4 
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whereas in a non-stock cooperative the net profit is distributed annually 
to its membership. All expenses of the cooperative are borne by its 
membership; significantly included within such expenses is the cost of 
all beneficial, marketwide services performed by the cooperatives. 

In order for a cooperative to qualify for reimbursement payments from 
a producer settlement fund, it must perform certain marketwide serv- 
ices.24 A marketwide service has been defined as a service which benefits 
both members and non-members of the cooperative.*® Such services in- 
clude collection of information on market conditions, formulation of 
proposed amendments to milk marketing orders and the representation 
of all producers at hearings before the market administrator. In addi- 
tion to the performance of marketwide services, a cooperative must be 
duly incorporated under a state cooperative corporation law; all of its 
activities must be controlled by its members; it must have the full 
authority to sell its members’ milk; and it must meet the requirements of 
the Capper-Volstead Act.** By far the most important of these require- 
ments is the performance of marketwide services, the cost of which, if 
not reimbursed to the cooperative, necessarily diminishes the amount of 
the uniform price which the cooperative passes on to its members. 
Therefore, without reimbursement to the cooperatives their members 
would receive less than the uniform price, while the non-members would 
receive the uniform price plus the benefits of the marketwide services 
performed by the dairy cooperatives at the expense of their members. 


C. Payments To Cooperatives Under the New York Milk Marketing 
Order. 


The first authorized reimbursement payments to dairy cooperatives 
from a producer settlement fund were made in the New York area in 
1938 as part of a joint federal and state program for the regulation of 
milk.27_ These payments were made to compensate dairy cooperatives 
which had performed marketwide services necessitated by the compli- 
cated administration and revision of the milk orders and the rapidly 
changing conditions of the market. For example, during the period 1938 
to 1949 there were approximately 200 changes in the New York milk 


247 C.F.R. § 927.76 (e) (1955). 

25 Brannan v. Stark, 342 U.S. 451, 459-460 (1952). 

26 To qualify under the Capper-Volstead Act, a cooperative must operate for the 
mutual benefit of its members. The cooperative ma: y bay any rate of dividends it 
desires if it limits each member to one vote r s of the amount of stock or 
equity he owns, but if any member can vote more mma one vote the cooperative can 
not pay dividends be a rate in excess of 8 per cent per annum. The cooperative cannot 
deal in vour non-members to a greater extent than members. 42 Srar. 388 
(1922), 7 U.S.C. § § 291-292 (1952). 

27 See note 1 supra. 
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order made on 53 different occasions.** The majority of these changes 
were made at the instigation of the cooperatives after extensive investiga- 
tion of market conditions. 

In 1952 the Secretary of Agriculture and the New York Commissioner 
of Agriculture and Markets appointed a special committee of experts 
to study the relationship of dairy cooperatives to the marketing of milk 
in the very complex New York area.?® The committee first outlined the 
services performed in the marketing of milk and subsequently found that 
these services were performed solely by the dairy cooperatives. Even 
more significant was the committee’s finding that these services bene- 
fited not only members of the cooperatives, but all of the producers in 
the New York area. The committee naturally concluded, therefore, 
that the cooperatives performing these services should continue to be 
reimbursed for the cost of such services out of the New York producer 
settlement fund, as had been done since 1938.3 


Reimbursement payments are based upon the amount of milk delivered 
by the producers to the cooperatives at rates set by the milk marketing 
order.*! There is one payment to cooperatives for informational services 
and an additional payment to those cooperatives who maintain standby 
plants for disposing of surplus milk.3? A cooperative’s compliance with 
the requirements for payment is determined by the milk market ad- 
ministrator, and periodic proof of compliance is required by the order.®* 

In spite of the purported justification for reimbursement payments to 
cooperatives performing marketwide service—as found by the Secretary’s 
special committee—six unaffiliated producers challenged in the United 
States District Court for the District of Columbia** the Secretary’s 
authorization of reimbursement payments to cooperatives in the New 
York area. The challenge was based upon the ground that the Secretary 
of Agriculture did not possess authority under the Agriculture Marketing 
Agreement Act of 1937 to include provisions in the New York milk 
marketing order for reimbursement payments to cooperatives performing 
marketwide services. A similar challenge of such payments to coopera- 
tives in the Boston area had been upheld by the United States Supreme 


2818 Fep. Rec. 6459 (1953). The New York milk marketing area is supplied by 
approximately 50,000 producers located in six states some living up to 400 miles 
from New York City. “The factors of size, diversity of condition, specialization 
among handlers, divergency of interest, and complexity of price structures make this 
milkshed and regulatory program unique,” thereby necessitating many changes in 
the milk marketing order. Ibid. 


29 18 Fep. Rec. 6458 (1953). 

80 18 Fep. Rec. 6462 (1953). 

317 C.F.R. § 927.76 (f) (2), (4) (1955). 

82 Id. § 927.76 (e). 

83 Id. § 927.76 (b), (d). 

34 Grant v. Benson, 229 F.2d 765 (D.C.Cir. 1955), cert. denied, 350 U.S. 1015 (1956). 
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Court in 1951%° on the ground that there was no statutory basis for such 
payments to cooperatives. In answer to the New York challenge the 
Court held that the Secretary’s order authorizing payments to coopera- 
tives for the performance of marketwide services was a valid exercise of 
power authorized by the Agricultural Marketing Agreement Act. Es- 
sential to its holding was its acceptance of the facts: (1) that the 
services performed by the cooperatives benefit members and non-mem- 
bers alike, and (2) that the services were reasonably. necessary to ac- 
complish the purposes of the statute through the method adopted.** 


D. The Statutory Basis For Reimbursement Payments to Cooperatives. 


Section 608c (7) (D) provides that milk marketing orders shall con- 
tain “terms and conditions” which are “incidental to, and not incon- 
sistent with” the provisions of this act “and necessary to effectuate the 
other provisions of such order.” A fundamental purpose of the 1937 
Act, as provided in section 608c (5) (B) (ii), is to establish “uniform 
prices for all milk” irrespective of the use made of the milk. For the ac- 
complishment of this purpose the Secretary of Agriculture has been 
empowered to issue milk marketing orders establishing uniform prices. 
Specific “terms and conditions” enumerated in the act may be included 
in the marketing orders. Other “terms and conditions” may be included 
at the Secretary’s discretion if they are “incidental to, and not inconsistent 
with” those enumerated in the act and which “are necessary to effectu- 
ate” the orders. The responsibility of deciding what is necessary and 
what is incidental for inclusion in milk orders is that of the Secretary 
of Agriculture whose statutory function is the devising of appropriate 
methods for pricing milk.** It was pursuant to this statutory mandate 
that the Secretary included in the New York order provisions authorizing 
reimbursement payments to cooperatives out of the producer settlement 
fund for marketwide services, the performance of which had been 
specifically required by the Secretary’s New York order.** The market- 


35 Brannan v. Stark, 342 U.S. 451 (1952). 
36 229 F.2d at 770. 
87 See note 21 supra. 


887 C.F.R. § 927.76(e) (1955). The New York order required the cooperatives to 
perform the following marketwide services: “(1) Analyzing milk marketing problems 
and their solution, conducting market research and maintaining current information 
as to all market developments, preparing and assembling statistical data relative to 
prices and marketing conditions, and making an economic analysis of all such data; 
(2) determining the need for the formulation of amendments to the order and pro- 
posing such amendments or requesting other appropriate action by the Secretary or 
the market administrator in the light of changing conditions; (3) participating in 
proceedings with respect to amendments to the order, including the preparation and 
presentation of evidence at public hearings, the submission of appropriate briefs and 
exceptions, and also participating, by voting or otherwise, in the referenda relative 
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wide services performed by the cooperatives have been both necessary and 
incidental to the Secretary’s method of providing uniform prices for 
milk as required by section 608c (5). It is very evident, therefore, that 
by virtue of the Secretary’s statutory authorization to establish a method 
for the uniform pricing of milk, he has the authority to order reimburse- 
ment payments to cooperatives performing marketwide services. With- 
out this authority the uniform pricing of milk would be impossible. 
Section 608c (5) (B) (ii) (d) was also relied on by the Secretary as 
a statutory basis for payments to cooperatives. This section provides 
for certain variations or adjustments in the unform price of milk includ- 
ing “a further adjustment, equitably to apportion the total value of the 
milk purchased by any handler, or all handlers, among producers and 
associations of producers, on the basis of their marketings of milk during 
a representative period of time.” *° (Emphasis added.) Since the members 
of cooperatives bear the expense of the marketwide services performed 
by their cooperatives, the price they receive for their milk is less than 
the uniform price paid to producers, while non-members—not sharing 
in the expenses of marketwide services—receive the full uniform price. 
A remedy for this inequitable result has been provided by reimburse- 
ment payments to cooperatives for their marketwide services. This 
remedial “adjustment” apportions “equitably” the value of milk among 
all producers. Hence, payments to cooperatives from the producers 


settlement fund come within the express provisions of the act. An 
opposite conclusion would make impossible the establishment of a uniform 
price unless the market administrator assumes the responsibility for the 


to amendments; (4) participating in the meetings called by the market administrator, 
such as meetings with respect to rules and regulations issued under the order, in- 
cluding activities such as the preparation and presentation of data at such meetings 
and briefs for submission thereafter; (5) conducting a comprehensive educational 
program among producers—i.e., members and nonmembers of cooperatives—and 
keeping such producers well informed for participation in the activities under the 
regulatory order and, as a part of such program, issuing publications that contain 
relevant data and information about the order and its operation, and the distribution 
of such publication to members and, on the same subscription basis, to nonmembers 
who request it, and holding meetings at which members and nonmembers may attend ; 
and (6) in the case of a cooperative or federation which receives an additional pay- 
ment under paragraph (f) (4) or (5) of this section, operating marketing facilities, 
or having within its membership federated cooperatives operating marketing facilities, 
i.e., pool plant(s), at which is received at least 25 per centum, by weight, of the 
milk mark by the members of the cooperative or by all the members of the 
federated cooperatives.” 

89 The Senate Agriculture Committee in its report on proposed amendments to the 
Agricultural Adjustment Act of 1933 stated that section (ii) included authority 
to make a further adjustment in payments to producers upon the basis of their pro- 
duction records during a representative iod of time. This would allow the opera- 
tion of the so called ‘ payment plan” for payments to producers. Subsection (d) 
of (ii) is the authority for operation of the base payment plan. S. Rep. No. 1011, 
74th Cong., Ist Sess. 11 (1935). 


40 See note 4 supra. 
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performance of the services now performed by the cooperatives.*! In 
such event he would be reimbursed out of the producer settlement fund 
for the expense of such services.‘ 


Ill. THe Boston ANOMALY 


In Brannan v. Stark,** the United States Supreme Court denied the 
existence of a statutory basis for payments to cooperatives from the 
Boston area producer settlement fund. The payments had been made 
since 1941 as directed by provisions of the Boston milk marketing 
order.“* The Boston order differed from the earlier New York order 
in two major respects. First, the Boston order had not been supported 
by elaborate findings of fact to the effect that the cooperatives per- 
formed marketwide services of benefit to members and non-members 
alike; whereas the New York order was based upon elaborate findings 
of fact to the effect that the cooperatives did perform marketwide 
services. Second, there was no provision in the Boston order requiring 
cooperatives to perform marketwide services. The Court found that the 
services to be performed by cooperatives in the Boston area were per- 
formed for the direct benefit of the cooperatives’ memberships and were 
but incidentally helpful to the other producers.*® The Court logically 
concluded that the allowance of payments to cooperatives for non-market- 
wide services would make impossible the payment of a uniform price to 
all producers because non-members—not recipients of benefits resulting 
from marketwide services—would receive less than members of the coop- 
eratives. In effect the Boston payments were for milk, not services. 

It is clear therefore that the Boston Brannan v. Stark case is not irre- 
concilable with the New York Grant v. Benson holding. The former, 
unlike the latter, was not supported by elaborate findings of fact as to 
the performance of marketwide services by cooperatives. In Boston 
the payments were for milk; whereas in New York they were for 
services of marketwide benefit. 


41 The market administrator could perform effectively certain of the services now 
performed by cooperatives if he so desired under § 608c (5) (E) of the Agricultural 
Marketing Agreement Act of 1937. But as to others, such as education of the mem- 
bers, he would have a difficult if not impossible task. Also if he performs all the 
functions now performed by the cooperative, there would be little advantage for a 
producer to belong to a cooperative and, as such, the cooperatives would suffer 
greatly. This would be contrary to the Federal Government’s policy of fostering 
cooperatives and would be harmful to the public as a whole. 

4249 Srat. 755 (1935), 7 U.S.C. § 608 (5) (E) (1952). 

43 Brannan y. Stark, 342 U.S. 451 (1952). 

446 Fep. Rec. 3767 (1941). 

45 Supra note 43 at 459-460. 
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IV. CoNCLUSION 


The Agricultural Marketing Agreement Act authorizes reimbursement 
payments to dairy cooperatives under certain conditions. In view of the 
valid provisions of the New York milk marketing order, a cooperative, 
to be eligible for payments from the producer settlement fund, must 
perform marketwide services required by the milk marketing order. 
Brannan v. Stark does not prohibit all payments to cooperatives. Coop- 
eratives in any market area, required by the milk market order in effect 
in the area to perform marketwide services, should be reimbursed for 
the expense of such services. 





EDITORIAL NOTE 


PUBLIC USE: THE INVENTOR’S DILEMMA 
Jobn C. Vassil* 


I. INTRODUCTION 


Two recent patent cases in which separate courts reached opposite 
conclusions on identical legal and factual issues of “public use” dramati- 
cally demonstrate the vagaries of the public use rule and a dilemma faced 
by inventors. Although the Patent Act specifically precludes the is- 
suance of a patent for an invention that was in “public use” more than 
one year prior to the date of application for a patent, the act does not 
define public use and the courts have not been able to arrive at any 
clear definition. Moreover, it is somewhat surprising to find that judicial 
decisions disagree rather markedly on even the basic policy of the 
public use rule. 

Nearly all are agreed that the purpose of the public use rule is to en- 
courage early disclosure of inventions within the framework of the 
patent laws. The courts have sought to enforce the public use rule by 
restricting the period and type of use to which an invention may be 
put before the inventor applied for a patent. At the same time, it was 
recognized that the inventor should be allowed a certain period of time 
during which he might experiment with his invention in order to perfect 
it and that the use made of his invention during the period of experimen- 
tation should be exempt from the public use rule. Although there is 
concurrence as to the broad purpose of the public use rule, there is 
considerable disagreement as to the basic policy behind the rule, and the 
cases indicate that the courts have, in fact, developed three different 
policies. These three policies and the effect each has on a particular 
fact situation will be discussed below. 

The inventor, once he has conceived his invention and has under- 
taken to develop it, is faced with the problems of deciding whether or 
not to seek a patent, and if so, at what time his invention is ready for 
patenting, and to what extent he can use or commercially exploit it 
before applying for his patent. It behooves the inventor to familiarize 


* Member, the George Washington Law Review; Patent Examiner, U.S. Patent 
Office ; BS. Ss. "1952, The Carnegie Institute of Technology. 
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himself with the public use rule and its exception, experimental use, in 
order that he may avoid the rigors of the former and avail himself of 
the benefits of the latter. 

The two recent cases of In re Blaisdell and Allen v. Watson? arose 
out of a common interference proceeding in the United States Patent 
Office and were appealed from subsequent ex parte rejections on the 
identical issue of public use. The conflict® in the two decisions serves to 
point up the inability of the courts to differentiate between public use 
and experimental use and is indicative of the problems facing the in- 
ventor upon whom the burden of proving a use of one type or the other 
will ultimately fall. The decisions in these cases are indicative also of the 
confusion which may continue to be encountered by the courts in 
future determinations regarding the validity of a patent challenged by 
a defense of prior public use, and by the Patent Office in its determina- 
tions on patentability. This note will discuss these two cases in the 
light of prior judicial determinations on public use to better illustrate 
the problem. 


II. Sratrutory BackGrounp 


Beginning with the first Patent Act,* there has always been some form 
of statutory restriction on patentability based on public use prior to the 
filing date of the application upon which the patent is sought or granted.® 
The leading case of Pennock v. Dialogue,* which first held a patent in- 
valid on the basis of the patentee’s prior public use, set forth the policy 
reasons behind the public use provisions. The Supreme Court there 
indicated that the public use provisions were intended to prevent an in- 
ventor from holding back the secrets of his invention while at the same 
time exploiting it, and subsequently exchanging his knowledge in return 
for a limited legal monopoly when faced with the danger of competition. 
The policy was again stated by the Court in Andrews v. Hovey, as 
follows: 


1242 F.2d 779, 113 U.S.P.Q. 289 (C.C.P.A. 1957), decided March 29, 1957. 
(D.D.C.), 114 U.S.P.Q. 214 (1957), decided May 3, 1957. 

3 The conflict also extended to the weight given to the case of Goodwin v. Borg- 
Warner Corp., 157 F.2d 267 (6th Cir. 1946), 70 U.S.P.Q. 387, cert. denied, 329 U.S. 
799, rehearing denied, 329 U.S. 835, rehearing denied, 331 U.S. 869 (1947), relied 
upon by both Blaisdell and Allen. Commonly known as the “Daukus” case. 

41 Strat. 109 (1790). Section 1 of this statute required that the applicant state 
in his petition that the invention was not “before known or used.” 

51 Strat. 318 (1793), 5 Star. 117 (1836), 5 Star. 353 (1839), 16 Strat. 198 (1870), 
Rev. Stat. § 4886 (1875), 29 Star. 692 (1897), 53 Srar. 1212 (1939). The phrase 
“in public use or on sale” first appeared in section 6 of the Patent Act of 1836, 5 
Stat. 117. 


6 27 U.S. (2 Pet.) 1 (1829). 
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Its object was to require the inventor to see to it that he filed his 
application within [the statutory period] from the completion of 
his invention, so as to cut off all questions of the defeat of his 
patent by a use or sale of it by others more than [the statutory 
period] prior to his application... .” 


From these cases and others,® it is seen that Congress has placed the 
emphasis on seasonable disclosure in providing statutory limitations on 
public use. 

Under the present Patent Act, the public use provision is couched as 
a condition for patentability: 


A person shall be entitled to a patent unless . . .(b) the invention 
was ... in public use or on sale in this country, more than one year 
prior to the date of application for patent in the United States .. . .° 


This provision differs little, substantively, from the predecessor sections'® 
dealing with public use. Paragraph (b) of section 102 should be dis- 
tinguished from paragraphs (a) and (g), as the latter deal with knowl- 
edge or use of the invention by others prior to the invention by the 
applicant or patentee; whereas, the former has as a critical event the 
date of filing of the invention in the United States."1 Although section 


102(a) is more directly related to the problems of anticipation,’? by 
judicial interpretation the knowledge and use provision of- paragraph (a) 
has been restricted to that which is accessible to the public.’* Conse- 
quently, many of the judicial tests applied under section 102(a) are also 
applicable to section 102(b). 

The terms of section 102(b) either bar the grant of a patent, or in- 
validate an issued patent. The statutory prohibition is directed against 


7123 U.S. 267, 274 (1887), aff'd on rehearing, 124 U.S. 694 (1888). 

8 See also, Kendall v. Winsor, 62 U.S. (21 How.) 322 (1858). 

9 35 U.S.C. § 102(b) (1952). See also, the public use provisions in 35 U.S.C. § 119 
(1952). 

10 See Judge Learned Hand’s analysis in Metallizing Engr. Co. v. Kenyon Bearing 
os oe cere Co., 153 F.2d 516 (2d Cir. 1946), 68 U.S.P.Q. 54, cert. denied, 328 U.S. 

(1946). 

11 Section 1 of the Boykin Act. 60 Srat. 940 (1946), 35 U.S.C. § 104 (1946) and 
its extension in 61 Stat. 413 (1947), under which many patents in force today were 
issued, required that the prohibited public use or sale occur prior to the filing of the 
foreign application upon which the right of priority is based. Thus, when this Act 
applies, the public use or sale provisions prior to the filing in the United States as 
embodied in R.S. § 4886, R.S. § 4887, 35 U.S.C. § § 31-32 (1946), the predecessors of 
35 U.S.C. §102 (b) and § 119 (1952), dé not apply. 

12See Helene Curtis Industries v. Sales Affiliates, 233 F.2d 148 (2d Cir.), 
cert. denied, 352 U.S. 879, rehearing denied, 352 U.S. 945 (1956); Note, 25 
Gro.Wasu.L.Rev. 454 (1957). 

a — v. Wilder, 18 U.S. (10 How.) 466 (1850). See also, 34 J.Pat.Orr.Soc’y. 
(1952). 
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the placing of the invention in public use or on sale with no limitation 
as to whether such use or sale is by the applicant or patentee, or by a 
stranger,’* so long as that use or sale occurs in the United States'® more 
than one year prior to the filing of the application for a patent. Neither 
consent nor knowledge by the inventor relating to the use or sale is 
required.*¢ 


Ill. Pusiic Use In GENERAL 


The courts have sought to establish basic criteria and rules to aid them 
in determining whether a given fact situation constitutes a prior public 
use’? within the meaning of the patent laws. As the body of law grew, 
four categories of cases developed within the public use provisions: pub- 
lic use, experimental use, secret use,’® and hidden use. Distinctions are 
drawn between secret use and hidden use, but in reality both are sub- 
groupings of the broad category of public use.’® Experimental use, on 
the other hand, is an exception to the public use rule. This judge made 
exception recognizes that an inventor, once he has conceived his inven- 
tion, should have such time as he requires to perfect his invention. Even 
if, in the interim, the public receives the benefits of his invention and the 
inventor himself derives a profit, so long as he is in good faith pursuing 
a program of experimentation, the benefits conferred, or profits derived, 
are only incidental to that experimentation, and such use will not be 
considered as a public use. 

A prior public use may be found although there was no consent or 
knowledge on the part of the inventor,” or even when the use resulted 
from a breach of a fiduciary relationship by one who tortiously appro- 
priated or pirated the invention.” 


One of the clearest expressions of what may constitute public use was 


14 A. Schrader’s Sons, Inc. v. Wein Sales Corp., 9 F.2d 306, 308 (2d Cir. 1925). 

15 Gandy v. Main Belting Co., 143 U.S. 587 (1892). 

16 Lorenz v. Colgate-Palmolive Peet Co., 167 F.2d 423 (3d Cir. 1948), 77 U.S.P.Q. 
138; Note, 17 Geo.WasH.L.Rev. 418 (1949). 

17 In some instances, the courts use the terms ‘public use’ and ‘public use provisions’ 
synonymously with reference to both “public use” and “on sale” statutory provisions, 
and they are so used in this note. 

18 The Federal Government’s security regulations relating to inventions deemed 
vital to national defense have given rise to a new type of secret use, for although 
the invention is used, the details of it are not disclosed to the public. This type of 
secret use is beyond the scope of this article and will not be discussed. 

19 That secret use is at all times public use has not been completely settled as yet. 
However the case of Metallizing Engr. Co. v. Kenyon Bearing and Auto Parts Co., 
note 10 supra, has gone a long way toward recognizing secret use as a public use. 
Other courts in approaching the secret use problem have not gone as far as Judge 
Learned Hand in Metallizing Engr. Co. v. Kenyon Bearing & Auto Parts, supra. 

20 Andrews v. Hovey, supra note 7. 

21 See note 16 supra. 
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given in the case of Egbert v. Lippmann,” wherein the Supreme Court 
said: 


If an inventor, having made his device, gives or sells it to another, 
to be used by the donee or vendee, without limitation or restric- 
tion, or injunction of secrecy, and it is so used, such use is public, 
even though the use and knowledge of the use may be confined to 
one person. 


The invention there related to a corset spring which was given by the 
inventor to his fianceé. This case represents one extreme where public 
use was found even though the invention was used in private by one 
person and without profit to the inventor. At the other extreme, how- 
ever, is the experimental exception to the public use doctrine as ex- 
pounded by the Supreme Court in Elizabeth v. Pavement Co.* The in- 
vention involved was an improved wooden-type pavement and was in 
use by the public for six years, with the inventor deriving some profit 
during such use before the filing of his application. The patentee, how- 
ever, almost daily inspected and tested the pavement and exercised con- 
trol over it. This use was held to be experimental. As this case illus- 
trates, a use in public is not synonymous with public use. 

The fact situations of the Egbert and Elizabeth cases were basically 
simple and the distinction between them may be easily seen. However, 
as competition and industrial activity increase, the emphasis on research 
and product development correspondingly increases. Industry, and the 
private inventor, may seek to determine the suitability of their invented 
devices or processes through a program of experimentation in the lab- 
oratory as well as in the market place. The experimental use doctrine 
supplies the inventor with a period of time during which he may develop 
his invention whether it be adapted for use either exposed or hidden 
from view or for practice in secret. The extent to which the exception 
applies and is granted is discussed below. 


A. Experimental Use. 


During the period of experimental development, the inventor may use 
his invention without causing the statutory period relating to public use 
to run “for the purpose of testing the machine,”*® or “in order to bring 


22 104 U.S. 333, 336 (1881). 

23 97 U.S. 126 (1878). 

ua Probably an important factor in this case was that only by such use in public 
could the invention be subjected to experimentation and testing over the period of 
time required to determine its ay See also, R. Y. Register Mfg. Co. v. Broad- 
way and Seventh Avenue R.Y. Co., 26 Fed. 522 (€.C.S.D.N.Y. 1886), appeal dis- 
missed, 149 U.S. 783 (1892). 

25 Smith and Griggs Mfg. Co. v. Sprague, 123 U.S. 249, 256 (1887). 
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the invention to perfection.”** When prior public use is alleged as a de- 
fense to infringement, or in order to bar the grant of patent, as in the 
Blaisdell and Allen cases supra, the party asserting such use must offer 
proof that “shall be clear, satisfactory, and beyond a reasonable doubt.”?" 
However, once a prima facie case of public use of the claimed invention 
has been made, the inventor must rebut that case by showing the use was 
not of a functionally operative device, or was solely for purposes of ex- 
perimentation or testing and this must be shown by strong and con- 
vincing proof.?8 

The Supreme Court has recognized that precise identity between the 
device used or sold, and the invention embodied in the patent is not 
required.® Rather, the invention is considered complete for public use 
purposes when it can perform the general function for which it has been 
developed, even though the invention was not fully perfected and could 
have been considerably improved.*® The familiar test of what would 
infringe if later, anticipates if earlier has been used by some courts in 
comparing the devices used with the patented invention.* 

It has been recognized, as noted above, that mere use of the invention 
in public is not necessarily public use within the statute, provided the 
inventor pursues such use in good faith as part of his testing process,®? 
and any profit derived is incidental to the experimentation.** But the use 
must be experimental in fact,* for if the inventor sells a device embody- 


ing the invention, such sale is within the public use provisions, even 
though the purchaser knew the inventor merely sought a chance to 
“try it out.”*5 The experimentation must extend to more than minor 
improvements,®** and it must relate to the invention claimed*" rather 
than mere collateral features.** Experimentation for the purpose of de- 
termining commercial success is not the experimental use contemplated;*° 


26 Elizabeth v. Pavement Co., supra note 23 at 134. 

27 The Barbed Wire Patent, 143 U.S. 275, 284 (1892). 

28 National Biscuit Co. v. Crown Baking Co., 105 F.2d 422 (1st Cir. 1939). 
29 Hall v. Macneale, 107 U.S. 90 (1882). 

80 Ibid; Monroe v. Bresee, 239 Fed. 727 (7th Cir. 1917). 


81 Mayer v. A. & H.G. Mutschler, 248 Fed. 911 (2d Cir.), cert. denied, 248 
U.S. 563 (1918). 


32 Elizabeth v. Pavement Co., supra note 23. 

83 Smith and Griggs Mfg. Co. v. Sprague, supra note 25. 

84 Aerovox Corp. v. Polymet Mfg. Corp., 67 F.2d 860 (2d Cir. 1933), 20 U.S.P.Q. 
119. 


85 Swain v. Holyoke Machine Co., 109 Fed. 154, 159 (1st Cir. 1901), cert. denied, 
184 U.S. 699 (1902). 


36 Smith and Griggs Mfg. Co. v. Sprague, supra note 25. 


87 Star Mfg. Co. v. Crescent Forge and Shovel Co., 179 Fed. 856 (7th Cir. Par’ : 
Midland Flour Milling Co. v. Bobbitt, 70 F.2d 416 (8th Cir. 1934), 21 U.S.P.Q. 60 


88 Midland Flour Milling Co. v. Bobbitt, ibid. 
89 In re Josserand, 188 F.2d 486, 89 U.S.P.Q. 371 (C.C.P.A. 1951). See also, Tam- 
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here, however, reduction to practice*® is not the test, for “experiments 
may continue in an attempt to further perfect the device beyond the 
requirements of a reduction to practice.”* 

In summary, it may be said that when the inventor, upon reducing his 
invention to a functionally successful embodiment, wishes to avail him- 
self of the protection of the experimental exception as to earlier use in 
public, he must be able to relate such use to the experimentation. In 
order to establish this, the inventor must be able to show that he did not 
allow the invention to be used except under his restrictions or control, 
limiting the use to experimentation, and that any benefits, either to the 
public or to himself were only incidental to the experimentation*® and 
not the converse. 


B. Secret Use. 


Secret use involves the practice of secretly using an inventive process 
or machine while at the same time commercially exploiting the product 
of such invention. An example of such invalidating use is to be found in 
Macbeth-Evans Glass Co. v. General Electric Co.,“* involving a process 
for making illuminating glass where the process was practiced in secret 
for nearly ten years before a patent application on the process was 
filed. Another such case was Allinson Manufacturing Co. v. Ideal Filter 
Co.,*° wherein a machine for purifying gasoline was kept secret, but the 
gasoline itself was sold for six years before the application was filed. 

When the inventor seeks to practice his invention in secret he is rely- 
ing on the fact that he can protect his property in the invention as 
against an unlawful disclosure or breach of a fiduciary relationship on 
the part of his employees through his common law rights under the law 
of trade secrets. However, when knowledge of the invention is gained 


pax, Inc. v. Personal Products Corp., 38 F. Supp. 663 (E.D.N.Y. 1941), 49 U.S.P.Q. 
311. But see Huntington Dry-Pulverizer v. Newell Universal Mill Co. 109 Fed. 
269 (C.C.S.D. N.Y. 1901) where the inventor agreed to construct his machine on 
the premises of the buyer with the final purchase conditioned on the successful opera- 
tion of the device, held, not public use as the inventor retained control during con- 
struction and operation. 

40 See, for example, Corona Cord Tire Co. v. Dovan Chemical Corp., 276 U.S. 358 
(1928), for a discussion of what constitutes reduction to practice. 

41 General Motors Corp. v. Bendix Aviation Corp., 123 F. Supp. 506, 520 (N.D. Ind. 
1954), 102 U.S.P.Q. 58, 69. 


cme re Josserand, supra note 39; Root v. Third Avenue R.R. Co., 146 U.S. 210 
). 


43 Smith and Griggs Mfg. Co. v. Sprague, supra note 25 at 258; Delemater v. Heath, 
58 Fed. 414 (2d Cir. 1893) ; Elizabeth v. Pavement Co., supra note 23. 


44246 Fed. 695 (6th Cir. 1917), cert. denied, 246 U.S. 659 (1918). 
45 21 F.2d 22 (8th Cir. 1927). 


46 For a general discussion on the law of trade secrets see 1 CALLMAN, UNFAIR 
CoMPETITION AND TRADE-MarkKs ch. 9 (4th ed. 1947), Exxis, Trape Secrets (1953). 
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by competitors through any lawful means, and the secret user then seeks 
to protect his invention by obtaining a patent, he encounters the public 
use provisions of the patent laws. In both the Macbeth-Evans and 
Allinson cases, the patents were held invalid on the ground that the delay 
in filing while commercially exploiting the inventions indicated an in- 
tention to forfeit any rights under the patent laws. Judge Learned Hand 
in Metallizing Engr. Co. v. Kenyon Bearing and Auto Parts Co. in- 
terpreted those cases as indicating that the prior sale of the product of a 
secret process was a public use and held that when an inventor exploits 
his invention competitively, after it is ready for patenting, the statutory 
period of public use will begin to run. Once it has elapsed, the inventor 
is deemed to have forfeited his rights under the patent laws even though 
the invention could not be determined by an examination of the 
product. In effect, he is deemed to have elected between common law 
and statutory protection. This case expressly overruled the earlier case 
of Peerless Roll Leaf Co. v. H. Griffin and Sons Co.,** decided by the 
same court and judge, which had held that the secret use of a machine 
to make a product sold freely in public was not public use, unless one 
could gain information regarding the machine from the resultant product. 

When the inventor secretly uses his invention in private only, it is not 
considered a use within the public use provisions. However, when the 
invention is practiced in secret for profit, four different approaches may 
be taken in determining the nature of the use. 

The first approach holds that the practice of an invention in secret 
is public use of that invention if an examination of the resultant product 
made accessible to the public discloses the principle of the invention. 

The second view holds that when the invention is practiced in secret 
and the resultant product sold to the public does not reveal the nature 
of the invention, such use is not public use and a patent subsequently 
obtained would not be affected. The first two approaches look to see 
what knowledge has been gained by the public during the period of 
secret use. Public use is found only where the public has gained knowl- 
edge of the invention before the patent disclosure is made. An analysis 
of these decisions indicates that the courts following these approaches 
have adopted the view that the controlling policy behind the public use 
rule is public knowledge analogous to that of the doctrine of anticipa- 
tion. 

The third view holds that when the invention is practiced in secret 
for profit and the trade at large cannot gain information as to the in- 
vention from an examination of the resultant product, a patent obtained 


47 Metallizing Engr. Co. v. Kenyon Bearing & Auto Parts, supra note 10. 
48 29 F.2d 646 (2d Cir. 1928). 
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on the invention subsequent to such use may be invalid on the ground 
that the inventor has forfeited any rights he might have had under the 
patent laws. This view does not require a finding of public use since 
it is based on the concept of election between common law and statutory 
protection. An analysis of the cases decided by the courts applying the 
concept of election indicates that those courts view the primary purpose 
of the rule as one of preventing the extension of the period of exclusive 
commercial use beyond that contemplated by the framers of the patent 
laws. 

The fourth approach, followed in the Metallizing Engr. Co. case, holds 
that when the inventor commercially exploits his invention by practicing 
it in secret, such use is public use. The rule of the Metallizing Engr. Co. 
case represents the sounder rule with regard to the secret user and public 
use, as it seeks to implement the basic policy reason behind the public 
use provisions*® and the patent laws in general, i.c., “to promote the 
progress of science and the useful arts.”°° The view adopted by this 
case is that the paramount purpose of the public use rule is to assure 
seasonable disclosure, and that commercial exploitation, except as it may 
be incidental to experimentation, is inconsistent with the basic policy of 
compelling such early disclosure. Even though the concept of election 
would produce the same result as the Metallizing Engr. Co. case, the ap- 
plication of this concept to a given set of facts would be difficult since 
the intent to forfeit may not be easily discernible. On the other hand, 
the Metallizing Engr. Co. case starts the statutory period of public use 
running when the first secret use for profit occurs, thus eliminating a 
subjective determination of intent. 

Thus far, the public use bar, as applied in the secret use cases, has 
affected the patentee only where he is the secret user. Secret knowledge 
has not, as yet, been considered anticipatory. 


C. Hidden Use. 


Hidden use of an invention differs from secret use in that knowledge 
of the invention is not deliberately withheld from the public, but the 
invention is itself hidden from public view as a result of being embodied 
within a much larger device. For example, the bolts used in fastening 
the plates of a safe are hidden from view when the safe is completely 
assembled. Nevertheless, such bolts were held to have been in public 
use as they were, of necessity, known to the workmen who installed 


49 See note 8 supra. 
50 U.S. Const. Art. I, § 8, cl. 8. 
51 Gillman v. Stern, 114 F.2d 28 (2d Cir. 1940), 46 U.S.P. O. 430, cert. denied, 311 


U.S. 718 (1941). This case was distinguished by Judge Hand in his opinion in the 
Metallizing Engr. Co. case, supra note 10. 
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them.*? The concealment was not a secret use but rather the intended 
use of them. As stated in Egbert v. Lippmann:™ 


An invention may consist of a lever or a spring hidden in the 
running gear of a watch, or of a ratchet, shaft, or cogwheel covered 
from view in the recesses of a machine for spinning or weaving. 
Nevertheless, if its inventor sells a machine of which his invention 
forms a part, and allows it to be used without restriction of any 
kind, the use is a public one. 


The “Daukus”, Blaisdell, and Allen cases represent examples of hidden 
use, since it would be improbable that the purchaser of an automobile 
would, without being told, have had knowledge of the inventions em- 
bodied therein unless such purchaser undertook to dismantle the car. 

There is a dictum™ to the effect that there exists “a great deal of 
difference between the requirements of a reduction to practice and the 
requirements made in the automobile industry for a commercially prac- 
tical device.” This language alone is mot deemed sufficient authority for 
the placing of hidden use problems occurring with the automobile cases 
into a separate category as the case cited as authority®> for that proposi- 
tion did not deal with the issue of public use. It is submitted that there 
is no sound reason for separate treatment of the automobile cases, for 
as noted above regarding the installation of bolts in a safe, there is un- 
restricted knowledge of the invention possessed by the workmen in- 
volved. Where, however, the employees are bound to any degree of 
secrecy regarding the installation of the invention, then policy reasons 
treating hidden use as a public use, analogous to those announced in the 
Metallizing Engr. Co. case, could be brought into play. 

Hidden use cases present considerable difficulty because they may 
involve the interplay of the concepts of secret use, experimental use, and 
public use. Although hidden use of an invention is distinct from secret 
use of it, yet the invention may be so well concealed that the public at 
large is not aware of it. In one such case, the court held that this hidden 
use was not an anticipation as the public did not acquire any knowledge 
of the device so concealed. The test of public knowledge, as applied 
in secret use cases, was here applied to a hidden use. Merely hiding 
an invention from view does not, of itself, take the use out of the ex- 


52 Hall v. Macneale, supra note 29. 
53 See note 22 at 336 supra. 


54 General Motors Corp. v. Bendix Aviation Corp., supra note 41 at 520, 102 
U.S.P.Q. at 69. 


55 Thompson v. Murray, 84 F.2d 202 (1936). 


56 See Acme Flexible Clasp Co. v. Cary Mfg. Co., 96 Fed. 344 (S.D.N.Y. 1899), 
aff'd, 101 Fed. 269 (2d Cir. 1900). 
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perimental exception to the public use rule. The experimental use 
doctrine applies whether or not the invention is visible so long as the 
requirements of experimentation are complied with. For example, the 
hidden bolts could be the subject matter of either a public or experi- 
mental use dependent on whether the inventor installed them for the 
purpose of testing the effectiveness of the bolts and did so test them, or 
whether the bolts were used to assemble a much larger device which was 
sold without any limitations or control. The governing issue is whether 
the use was experimental or public. 


IV. Facts Or Tue BLaAispELL AND ALLEN CASES 


Upon termination of interference proceedings’ which involved three 
parties, Cocklin, Allen, and Blaisdell, priority was awarded to Blaisdell, 
the junior party. On petition®® of the senior party, Cocklin, public use 
proceedings® were instituted against all parties before the Pri 
Examiner. On the evidence, the Examiner® rejected Blaisdell’s claims 
to a unitary tapered bearing shim as reading on a tapered shim placed in 
public use by Blaisdell more than a year prior to the filing of his appli- 
cation. The evidence relied on showed Blaisdell had installed tapered 
shims of a unitary construction in various automobiles which were 
owned by another and which were subsequently sold with the shims in 
place, and that he had previously filed an application for a patent di- 
rected to the unitary shim construction, which application though prose- 
cuted to allowance, was forfeited for failure to pay the final fee. The 
Examiner rejected other claims of Blaisdell directed to the embodiment of 
a laminated tapered shim on the combination of Blaisdell’s prior public 
use of the unitary shim in view of prior art. In affirming the Examiner, 
the Board of Appeals added a rejection as to the first group of claims 
based on the prior public use of a tapered shim by Allen,*! as evidenced 
by Allen’s installation of a laminated tapered shim in his automobile 
which he subsequently sold with the shim in place. Blaisdell appealed to 
the Court of Customs and Patent Appeals® which affirmed the rejection 
of the Board of Appeals, holding that where an inventor successfully 
reduces his invention to practice and allows his invention to be used by 
the public without the imposition of any restrictions or control over 
the use of that invention the statutory time limit as to public use will 


57 Allen v. Blaisdell, 196 F.2d 527, 93 U.S.P.Q. 428 (C.C.P.A. 1952). 

58 Rule 259, U.S. Patent Office Rules of Practice in Patent Cases. 

59 Rule 292, ibid; See also, Rivise and Caesar 23 J.Pat.Orr.Soc’y. 637 (1941) 
for discussion of public use proceedings in the Patent Office. 

60 U.S. Patent Office, Public Use Proceedings, Vol. 85, page 501 (1953). 

61 Allen v. Blaisdell, supra note 57. 

62 In re Blaisdell, supra note 1. 
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begin to run as of the time the experimentation has ceased. The court 
found that though Blaisdell had initially installed the shims experimental- 
ly, the period of use of the unitary shim could not be extended, as an 
experimental period, to the development of the laminated shim since the 
evidence showed that once the cars were sold with the unitary shims in 
place, Blaisdell had lost all control over the shims, and he had placed no 
restrictions or restraints on their use. The invention of the unitary shim 
was complete and any efforts directed to the laminated shim were toward 
a different embodiment. The application abandoned by Blaisdell was con- 
sidered along with his testimony as an indication that the first form of 
shim was complete and satisfactory. 

Upon the resumption of ex parte prosecution by Allen following the 
decision in the interference proceeding,® the Examiner rejected certain 
of Allen’s claims to a tapered shim on the basis of Allen’s own prior 
public use as found in the public use proceedings conducted in con- 
nection with Blaisdell’s application, and on a combination of Allen’s 
prior public use in view of prior art. The Patent Office Board of Ap- 
peals sustained the Examiner and added a rejection based on Blaisdell’s 
public use or Blaisdell’s public use in view of prior art. The acts of 
public use attributable to Allen constituted the installation of a laminated 
shim in his automobile and its subsequent sale with the shim in place. 

Allen, unlike Blaisdell, brought an R.S. 4915 action in the United 
States District Court of the District of Columbia. The District Court 
held that the installation by Allen of his laminated shim in his auto- 
mobile, which he later sold with the shim in place was within the 
experimental exception to the public use doctrine. It also held that 
Blaisdell’s activity was experimental, but if not, then there was not such 
a certainty in the evidence to show the identity required by law be- 
tween Blaisdell’s early (unitary) shims and the subject matter of Allen’s 
claims directed to a unitary shim. 


V. SIGNIFICANCE Or THESE Two DECISIONS 


The history of these cases is significant in that both applications were 
involved in the same interference proceeding; both were considered 
together during the public use proceeding; and both applicants lost be- 
fore the Patent Office Board of Appeals on prior public use by each of 
the applicants, and such use in view of prior art. 

The findings indicate that Blaisdell’s efforts began with the develop- 
ment of a unitary shim in 1934, and then he shifted to the development 
of a laminated shim which he developed in 1945. Allen, on the other 


63 Allen v. Blaisdell, supra note 57. 
64 35 U.S.C. § 145 (1952). 
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hand, began with a laminated shim in 1939, then he turned his efforts to 
a unitary shim which was ready for sale in 1946. In both instances, each 
applicant installed his first type of shim in an automobile for experi- 
mental purposes to determine the operative effects, and then each appli- 
cant decided to develop the type of shim the other had previously con- 
sidered. As to Blaisdell, the Court of Customs and Patent Appeals agreed 
with the Patent Office that the period of experimentation had ceased 
when he determined that his original form of shim was functionally suc- 
cessful. The District Court, as to Allen, considered his use as to his first 
type of shim as experimental, regardless of whether the shim was in the 
automobile when it was sold, and extended the total period of experi- 
mentation to include the development of his second type of shim. 

The issue of public use was first raised during the interference pro- 
ceeding. The Commissioner of Patents thought® that a prima facie case 
of public use had been made out on the basis of the evidence brought 
out during the interference, but he declined to order public use proceed- 
ings until the interference was terminated. However, in awarding pri- 
ority to Blaisdell® the Board of Interference Examiners doubted that a 
clear case of public use had been made out in view of the Goodwin v. 
Borg-Warner or “Daukus Case” ®* because the facts as to both Allen and 
Blaisdell could not be distinguished. The Commissioner of Patents, 
nevertheless, instituted the public use proceedings upon termination of 
the interference.® 


In the respective appeals by Blaisdell and Allen from the rejection of 
the Examiner, both parties relied heavily on the Goodwin v. Borg-Warner 
case. That case dealt with an inventor who had installed an experi- 
mental clutch plate in an automobile of a friend who later sold the car 
with the clutch plate in place. The sale was without the knowledge or 
consent of the inventor, and he derived no benefit from the sale. The 
Sixth Circuit found that Daukus, the inventor, had realized no profit, 
that he had neither consented to nor had any knowledge of the sale, and 
that the alleged use was purely experimental use of the invention, citing 
Smith and Griggs Mfg. Co. v. Sprague® among other cases. 

The Board of Appeals distinguished the “Daukus” case from that of 
Blaisdell and Allen on the ground that there was no evidence in the 
“Daukus” case to indicate that Daukus had terminated his experiments 
on his clutch when the car was sold, whereas the evidence as to Blaisdell 


65 Commissioner’s Decision, Oct. 12, 1950, Transcript of Record, p. 44, In re Blais- 
dell, supra note 1. 


66 Transcript of Record, pp. 289, 300, Allen v. Blaisdell, supra note 57. 
87 See note 3 supra. , 

68 Commissioner’s Decision, June 10, 1952, note 66 at p. 46 supra. 

69 See note 25 supra. 
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and Allen showed they had; i.e., each undertook to develop a different 
form of shim. The Board of Appeals found other distinguishing features 
in that Allen personally sold the car containing his shim and that Blais- 
dell should have known that the cars would be sold, but that Daukus 
had neither consented to nor knew of the sale. 

The Court of Customs and Patent Appeals, however, admitted that it 
could mot distinguish the facts of the “Dawkus” case from the facts as 
presented to it by Blaisdell, but considered that decision unsound and 
refused to follow it. The District Court in the Allen case also regarded 
“Daukus” as indistinguishable, but took the contrary view, treating it as 
sound binding precedent. In finding for Allen, it decided the public use 
issue presented by Blaisdell’s activities by wording its decision in the 
alternative, i.e., either Blaisdell’s use was experimental, or his type of 
shim lacked the identity required by law. However, the court did not 
indicate in what respect Blaisdell came within the experimental exception 
or to what extent or degree the inventions lacked identity.” 

The decision in Blaisdell was reasoned from Supreme Court prece- 
dents," which laid down the proposition that to constitute public use of 
an invention, it is not necessary that more than one of the devices be 
used or sold, or that it be used or sold for a profit, or that the device be 
used or sold with the consent or knowledge of the inventor, or that the 
invention itself be exposed to public view. Some courts, however, have 
recognized the harshness of the, public use bar and decline to enforce it 
where there has been a sale under some exceptional circumstance.”* In 
the “Daukus” case the exceptional circumstance may have been the act 
of selling the automobile with the clutch in place by the friend of the 
inventor, which act, if placed within the public use rule, would have de- 
prived the inventor of his patent. If such was the reasoning of the court 
in the “Daukus” case, it is submitted that the facts of the Blaisdell and 
Allen cases suggest that the ‘exceptional circumstance’ was not present to 
the same extent as it might have been in the “Daukus” case. Allen per- 
sonally sold the car embodying his shims. Blaisdell should have reason- 
ably known that the cars would be sold since, at the time he made his 
installation, the cars belonged to used car dealers and his work was in 
the nature of reconditioning the cars for resale. Both applicants testified™ 
that they disclosed the invention to others in addition to actual installa- 


70 It may be that the court felt itself under greater compulsion to acknowledge the 
authority of a higher constitutional court, albeit of a different circuit, than did the 
Court of Customs and Patent Appeals. 

71 Elizabeth v. Pavement Co., supra note 23; Egbert v. Lippmann, supra note 22; 
Hall Bs Macneale, supra note 29; Smith and Griggs Mfg. Co. v. Sprague, supra 
note 25. 

72 See Swain v. Holyoke Machine Co., supra note 35. 

78 Transcript of Record, pp. 80, 177, 178, Allen v. Blaisdell, supra note 57. 
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tions. Although these factors may not in themselves be sufficiently strong 
to distinguish the “Daukus” case from that of Blaisdell and Allen, yet 
they should not be disregarded. The Allen case in particular illustrates 
the anomalous situation of an inventor experimenting with his invention 
while at the same time dispatching samples of his invention to the world 
and exercising no control over their subsequent use or disposition. 

The inconsistency between the Commissioner and the Board of Inter- 
ference Examiners as to what facts made a prima facie case of public 
use was resolved by the decision of the Board of Appeals. The unity 
thereby achieved in the Patent Office was short lived, however, when 
appeals were taken to the courts. 

In view of 35 U.S.C. § 145 (1952), the Allen decision effectively pre- 
vents the Patent Office™* from applying the Blaisdell decision, since the 
applicant would elect to appeal to the District Court thus avoiding the 
heavy burden of proof required of the inventor by the Court of Customs 
and Patent Appeals in public use cases. 


VI. CoNCLUSION 


A general definition of what is public use would, of necessity, be 
tenuous, and the difficulty of stating a fixed rule is readily recognized 
by the courts.” As a rule of thumb, however, it may be said that an in- 
vention is in public use when a functionally successful embodiment of 
the invention is used by the inventor, or by some other party, for its 
intended purpose, without any limitation or restriction as to the use of 
the invention, so as to confer a benefit to either the public or the in- 
ventor, which benefit is more than incidental to such use. 

Since the experimental use doctrine operates to delay the running of 
the statutory period of public use, the primary determinations to be 
made in applying the proposed rule are whether there was any experi- 
mental use, and if so, when did the experimentation cease. The one year 
permissible period of public use does not necessarily begin as of the first 
use in public; this rule applies regardless of whether the use was hidden, 
secret or completely exposed to public view. Under the rule of the 
Metallizing Engr. Co. case the distinctions between hidden use and secret 
use are negligible for that case treats both as public use once the statu- 
tory period of permissive use has elapsed. However, where a court is 
considering the application of the concept of election between rights 


74 The Commissioner of Patents has appealed the Allen case to the Court 
peals for the District of Columbia. Watson v. Allen, No. 14,066, filed July 3, of Om 
Blaisdell, on the other hand, filed a Motion for Leave to File a Petition for Recon- 
sideration Late on November 21, 1957. This motion was opposed by the Patent Office, 
and denied by the Court of Customs and Patent Appeals on December 10, 1957. 

75 Swain v. Holyoke Machine Co., supra note 35. 





312 THE GEORGE WASHINGTON LAW REVIEW 


under the common law of trade secrets and the statutory patent rights, 
the nature of the use during the one year statutory period may shed light 
as to the intent of the user. Where the court approaches the hidden and 
secret use in terms of knowledge gained by the public, the distinction 
encountered is great, since the former has been held to be public use 
whereas the latter has been held not to be. Although decisions exist which 
delineate the differences between secret and hidden use, it is submitted 
that the sounder rule is that which disregards the difference and is con- 
cerned basically with whether or not the use was public. 


In approaching the problems surrounding the public use rule, the 
policy behind the rule should at all times be referred to as the basic guide. 
A view which is grounded solely upon the determination of whether 
the public has gained any knowledge from the challenged use, or whether 
the inventor has sought to extend his period of exclusive use by com- 
bining a secret use with that under a patent, does not fully comply with 
what seems to be the paramount policy behind the public use rule, i.e., 
encouraging seasonable disclosure of the invention. When seasonable 
disclosure is made the basic policy consideration, any use which com- 
mercially exploits the invention and is beyond that required for experi- 
mentation, or does not comply with the requirements of experimental 
use, is a public use. This approach avoids the troublesome distinctions 
of public knowledge or intent to elect. 


The instant cases should emphasize to all inventors, the necessity of 
pursuing a planned program regarding the development of their inven- 
tions. The corporate inventor working under an established patent policy 
has an advantage in that many of the record keeping procedures and 
details have been planned for him in advance. The private inventor, how- 
ever, would be well advised to adopt a more systematic approach to the 
development of his invention, than did, for example, either Allen or Blajs- 
dell, in order that he may prove the character of his use and progress 
if he should be faced with an allegation of prior public use. 


These decisions indicate that when the Patent Office conducts a public 
use proceeding it will scrutinize carefully the events in the development 
of an invention to determine when the experimentation ended and public 
use began. The soundness of a judicial precedent, the “Daukus” case, 
which on its face allowed considerable leeway between the two periods 
of use has now been doubted. When appearing before the Court of Cus- 
toms and Patent Appeals, the inventor will, at the present time, bear a 
heavy burden of proof to rebut the prima facie case of public use formu- 
lated by the Patent Office. He will have to account for his delay. 


It is submitted that the Court of Customs and Patent Appeals has 
applied the proper test in the case of Blaisdell, and the District Court 
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applied an improper test in the Allen Case. The former Court looked 
for control over the invention during the period said to be experimental, 
and it looked into the status of the invention at the time it was placed 
into the hands of the public. In applying an objective rather than a 
subjective test, the Court of Customs and Patent Appeals was able to 
place in proper perspective the rights of the inventor as against the 
public which stood to lose, temporarily, that which was already within 
its possession. By keeping the invention within his control, or by placing 
restrictions on its use during the period of development, the inventor 
indicates that the invention is not ready for release to the public, and 
that he does not intend to release the details of his invention to the pub- 
lic at that time. The burden, properly, should be on the inventor to 
protect his invention and it is what he does to keep the invention within 
his control that should be carefully examined. 

The Supreme Court has established numerous public use tests through 
its landmark decisions and the lower courts have sought to implement the 
policy of the patent laws by applying these tests. However since the 
application of these tests is subject to wide variations, it is the inventor 
who must take the initiative. The simplest, safest, and surest method 
of protecting himself and his invention is to file his application without 
delay as soon as the invention has been developed to the point where 
it may be adequately described, disclosed, and claimed. 





LEGISLATION NOTES 


S. 1423: PENDING LEGISLATION RESTRICTING THE 
PRESIDENT’S POWER TO OVERRULE CAB 
CERTIFICATION IN FOREIGN AIR TRANSPORTATION 
CASES 


Stanford E. Parris* 


I. INTRODUCTION 


Section 801 of the Civil Aeronautics Act of 1938, as amended, provides 
that the President must approve actions of the Civil Aeronautics Board 
with respect to certificates authorizing overseas or foreign air transporta- 
tion or air transportation between places in the same Territory or pos- 
session.* 

Under this provision of the act, as applied by the Executive and as in- 
terpreted by the courts, the President has, in effect, exercised plenary 
powers over, inter alia, the grant of certificates of public convenience 
and necessity? authorizing overseas or foreign air transportation or air 
transportation between points within the same Territory or possession 
of the United States. This has resulted in a shifting of the adjudication, 
judgment, and decision making processes of the Civil Aeronautics Board 
to the President, in cases where exercised, and has in effect substituted 
the President for the Board with a resultant freedom from judicial review. 

The leading case in this area is Chicago and Southern Air Lines v. 
Waterman Steamship Corp In December 1940, the Waterman Steam- 
ship Corporation‘ applied to the Civil Aeronautics Board for a certificate 
of public convenience and necessity under section 401° of the Civil 
Aeronautics Act of 1938* in order to operate an air route to Puerto Rico. 


* Member, The George Washington Law Review; B.S. 1950, University of Illinois. 

1“The issuance, denial, transfer, amendment, cancellation, suspension, or revocation 
of, and the terms, conditions, and limitations contained in, any certificate authorizing 
an air carrier to engage in overseas or foreign air transportation, or air transportation 
—— places in the same territory or possession, or any permit issuable to any 

reign air carrier under section 402, shall be subject to the approval of the Presi- 

om = nt 52 Strat. 1014 (1938), 49 U.S. C. § 601 (1952). 

2 See note 30 infra. 

8 333 U.S. 103 (1948). 

4 The original applicant was Waterman Airlines, Inc., a subsidiary of the present 
respondent. 

5“No air carrier shall engage in ber air transportation unless there is in force a 
certificate issued by the [Board]. .” 52 Srat. 987 (1938), 49 U.S.C. §481(a) 
(1952). 

6 Civil Aeronautics Act, 52 Stat. 973 (1938), 49 U.S.C. § § 401-722 (1952). 
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This application was consolidated with others,” and copies of all were 
forwarded to the President as required by section 801 of the act.® 
After hearings on these applications, the CAB submitted its opinion and 
proposed orders to the President, who disapproved of portions of the 
proposed orders, and indicated the changes he required.? These changes 
were incorporated in a revised order of the Board which the President 
approved. Waterman requested a rehearing of this order which had 
denied its application for a certificate, and when this request was denied,'° 
it appealed to the Court of Appeals for the Fifth Circuit under section 
1006(a) of the Civil Aeronautics Act.11 The Circuit Court of Appeals 
held that it had proper jurisdiction for judicial review.1* This was in 
conflict with a previous determination by the Circuit Court of Appeals 
for the Second Circuit in a similar case, where the decision was predicated 
on an interpretation of the statute under which the Civil Aeronautics 
Board would function merely as an advisor to the President, and in which 
judicial review of the order was considered “so dependent upon consid- 
erations resting in Executive discretion that it cannot be regarded as au- 
thorized. .. .”1* In the instant case, certiorari was granted,’* and on 
appeal to the United States Supreme Court, the Court held, in a 5-4 
decision,’ that the determination of the Circuit Court of Appeals for the 
Fifth Circuit was to be reversed.1* The case thus presented the Court 


7 The consolidated record was known as Additional Service to Latin America, 


6 C.A.B. 857 (1946). 

8 “Copies of all applications in respect to such certificates and permits (i.e., au- 
thorizing the engagement of an air carrier in overseas or foreign air transportation, 
or air transportation between places in the same territory or possession,) shall be 
transmitted to the President by the [Civil Aeronautics Board] before hearing thereon, 
and all decisions thereon by the [Board] shall be submitted to the President before 
publication thereof... .” 52 Strat. 1014 (1938), 49 U.S.C. §601 (1952). 

® The President disapproved the issuance of a certificate to Pan-American Airways 
and directed that a certificate for the same route be issued to Western Airlines, Inc. 
designating the stops required. The extension of an additional carrier on one route, 
certification of a second carrier on another route, and the awarding of an overseas 
certificate to Eastern Airlines was likewise ordered. The language of the Board’s 
opinion indicates that it considered itself bound by the President’s action. Latin 
American Service Case, 6 C.A.B. 857, 860 (1946). The final order completely ex- 
cluded Waterman, which was the only applicant not an existing air carrier subject to 
the jurisdiction of the CAB. 

10 C.A.B. Order No. 4795, May 17, 1946. 

11 “Any order, affirmative or negative, issued by the Board under this Act, except 
any order in respect of any foreign air carrier subject to the approval of the President 
as provided in section 801 of this Act, shall be subject to review by the circuit courts 
of appeals of the United States or the United States Court of Appeals for the District 
of Columbia upon petition, filed within sixty days after the entry of such order, by 
any person disclosing a substantial interest in such order. . . .” 52 Strat. 1024 (1938), 
49 U.S.C. § 646(a) (1952). 

12 Waterman Steamship Corp. v. C.A.B., 159 F.2d 828 (5th Cir. 1947). 

13 Pan American Airways v. C.A.B., 121 F.2d 810, 814 (2d Cir. 1941). 

14 331 U.S. 802 (1947). 

15 Mr. Justice Jackson writing for the majority, while Justices Black, Reed and 
Rutledge concurred in the dissent of Mr. Justice Douglas. 

16 333 U.S. 103 (1948). 
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with the question of whether or not an American carrier, under present 
statutory provisions, could obtain judicial review of a denial of its ap- 
plication to operate from this country into a foreign nation.‘* This ques- 
tion was answered by a majority of the Court in the negative. 


Il. PreswentTiaAL AutHority AND JupicIAL Review UNpDER THE PRESENT 
SEcTION 801 


The literal language of the statute appears plainly to confer the right 
of judicial review.’* In fact, the Waterman majority conceded that a 
literal reading would indicate review was permissible under the Act and 
that the language was in fact deliberately employed.’® However, the 
court concluded that where the President’s approval was required under 
section 801 there could be no judicial review, as it was the President’s 
action, not the “advisory” action of the Board, which transformed the 
administrative process into a final and binding order. The President's 
power was more than a mere ability to thwart or veto an otherwise valid 
action by the Board.*° It was rather, an affirmative power residing in 
the President with which he exerted detailed control over the Board’s 
decisions.*1. Further, after approval by the President which rendered 
the order effective, the constitutional doctrine of the President’s exclusive 
control in the field of foreign affairs? precluded review of the discre- 
tionary executive act which had vitalized the Board’s decision. 

Thus, before Presidential approval is given, the inchoate order is not a 
final determination of the Board’s ultimate action, as its decision is merely 
a recommendation to the President. After Presidential approval, the 
whole order, both with regard to what is approved without change, as 


17 By section 1, subsection 2, an air carrier “means any citizen of the United States 
who undertakes . . . to engage in air transportation.” By the same section, subsection 
21, “foreign air transportation . . . means the carriage by aircraft of persons or proper- 
ty ... between... (c) a place in the United States and any place outside there- 
of ....” 52 Srat. 979 (1938), 49 U.S.C. § 401 (1952). 

18 Section 1006(a), see note 11 supra. It should be noted that the only exception 
to the right of review comes in the case of a foreign air carrier. Section 1, subsection 
19 defines a foreign air carrier as “any person, not a citizen of the United States, who 
undertakes . . . to engage in foreign air transportation.” 52 Stat. 978 (1938), 49 
U.S.C. § 401 (1952). 

A statute should not be given a literal reading if the result would be so extra- 
ordinary that it cannot have been reasonably intended by the legislature. Stock: v. 
Dept. of the Air Force, 186 F.2d 968, 971 (4th Cir. 1950). 

19 333 U.S. 103, 110 (1948). See 47 Cot.L.Rev. 1080 (1947), where the author 
concludes that the 5th Circuit Court’s decision for judicial review “represents a 
literal application of the pertinent statutory provisions.” 

20It is a necessary inference from the act that Board decisions affecting domestic 
air transportation are final, subject only to judicial review. 

21“Nor is the President’s control of the ultimate decision a mere right of veto. 
It is not alone issuance of such authorizations that are subject to his approval, but 
denial, transfer, amendment, cancellation, or suspension as well.” 333 U.S. 103, 109 
(1948). i 

22 United States v. Curtiss-Wright Corp., 299 U.S. 304 (1936). 
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well as in relation to amendments which he directs, derives its vitality 
from the exercise of judicially unreviewable Presidential discretion con- 
cerning international affairs.* Thus it can readily be seen that this con- 
struction of section 801 has had the inevitable effect of transferring from 
the Board to the White House ultimate responsibility in every respect 
for the disposition of foreign air transportation cases. 

The language of the act, and its legislative history** permit the infer- 
ence that Congress intended only a limited scope to the President’s par- 
ticipation. This participation was allowed primarily because of the 
recognition of the potential significance of overseas air commerce de- 
velopment to the nation’s foreign relations and defense policies. Congress 
wished to avoid any inconsistencies that could arise in this general area 
and recognized the President’s responsibility for the over-all integrity of 
our foreign affairs.*> The President’s participation was thus expressly 
confined by the statute to problems which touch upon considerations of 
foreign affairs, either by American carriers flying abroad, or alien carriers 
operating within this country.** Because of this fact it is logical to suppose 
that Congress intended his participation to be confined solely to such 
considerations, as it is unlikely that Congress would establish an adminis- 
trative board of experts to make determinations on highly complex and 
technical matters, and then give the President, acting without advice as 
far as these determinations are concerned,”" an uncontrolled power to re- 
quire orders contrary to those of the Board.”* 


23 See note 3 supra, at 113. 

24 See Hearings Before House Daan ung on Interstate and Foreign Commerce, 
H.R. 9738, 75th Cong., 3d Sess., (1938). 

Prior to enactment of the statute, Congress substituted for the language found in 
the final House Bill reading, “. . . (for review of) ... any orders .. . except those 
not properly subject to review by courts of law,” id. at 29, the provision now con- 
tained in section 801 limiting the exemption from judicial examination to orders af- 
fecting foreign air carriers. This revision would seem to indicate a legislative intent 
that all other orders be open to judicial scrutiny. 

25In the Waterman case the court was of the opinion that Congress had made the 
President a participant in the process of issuing certificates in the foreign transporta- 
tion cases because of Congressional recognition of the important role the President 
plays in military and foreign affairs. 333 U.S. 103, 115 (1948). See 61 Harv.L.Rev. 
1053 (1948) ; see also, note 24 supra. 

26 Note 1 supra. 


27 Hearings Before the Commerce Aviation Subcommittee of the Senate Committee 
on Interstate and Foreign Commerce, S. 3914, 84th Cong., 2d Sess., 33 (1956). 

Senator Monroney: “Does the President have to take into consideration the record 
in the CAB in reversing or changing [the order] ?” 

Mr. THorston V. Katiyarvi, Deputy Assistant Secretary of State for Economic 
Affairs: “I can’t conceive of the President taking action without being conversant 
with the record of the CAB.” . 

SENATOR Monroney: “It is not required, is it?” 

Katiyarvi: “No, but I feel sure that the President would take it into consideration.” 

28 Hearings Before the House Committee on Interstate @ Foreign Commerce on 
Bills Relative to Overseas Air Transportation, 80th Cong., 1st Sess., 1280 (1947). The 
then Chairman of the Civil Aeronautics Board, remarked that because of the broad 
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Despite the conclusions of the majority of the Court in the Waterman 
case, the language of section 801 in requiring the approval of the Presi- 
dent, or, by implication, his disapproval, does not give the President any 
more than a power to disapprove of orders of the Board. Therefore the 
Supreme Court’s objections to judicial review of presidentially approved 
orders would seem to be answered by confining the President’s consid- 
erations to those of foreign affairs or national defense, so that the final 
order would become in reality a dual entity,?® with the separate segment 
of the order identifiable as the work of the Board subject to judicial re- 
view to the extent of its purely private repercussions. The segment of 


the order clearly the work of the President would remain non-review- 
able. 


Under this theory the order would then become a statement by the 
Board of the functions entrusted to it.*° That is, that the designated car- 
rier is fit, willing, and able to fly the route, which the Board has deemed 
to be demanded by public convenience and necessity. In addition, it 
would be a statement by the President that the operation of the route 
by an American Flag Carrier has been coordinated with our foreign 
policy. Since the President’s approval is necessary to make the order 
final, such approval would have relevance for purposes of review only 
as indicating when the action of the Board is reviewable. The Presi- 
dent’s action would render an affirmative order of the Board effective, 
and that order would not be precluded from judicial review by reason 
of lack of binding effect.*! The action of the President would not, 
however, broaden the review, as judicial review would still be restricted 
solely to the action of the Board.*? This suggested division of the final 
order between the President and the Board was expressly accepted by 
the dissent in the Waterman case.** 


considerations of policy in the foreign field of which the Chief Executive alone might 
be aware, the President should have an overriding power to supervise the actions of 
the CAB in that field, but that the partial aherdions of of decisions of the Board by the 
use of Presidential veto was all that was contemplated by section 801. 

29 43 ILt.L.Rev. 693, 696 (1948). 


80 52 Sra. 987 (1938), 49 U.S.C. § 481(d) (1) (1952). It is the Board’s duty under 
the Civil Aeronautics Act to ascertain, promote and protect the lic interest, as to 
which the Board is the “final arbiter.” United Air Lines Inc. v. C.A.B., 155 F.2d 169, 
173 (D.C. Cir. 1946). Private litigants before the Board are “primarily vindicsting 
the public, not a private, interest.” W.R. Grace & Co. v. C.A.B., 154 F.2d 271 
(2d Cir. 1946). 

81“But administrative orders are not reviewable unless and until they impose an 
obligation, deny a right, or fix some legal obligation as a consummation of the ad- 
ministrative process.” 333 U.S. at 112 (1948). 

82 333 U.S. at 116 (1948) (dissent). 


33 “Congress made reviewable by the courts ty orders ‘issued by the Board under 
iewed wi thout reference to any conduct of the 
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The most substantial objection to this theory of a dual-entity order 
with its separate, identifiable, and reviewable administrative element is 
that the President’s decision may result from his determination that the 
Board’s action affects the conduct of our foreign affairs. On the other 
hand, the President’s decision may be a mere consent to the Board’s 
prior determination based on public convenience and necessity. Because 
of this possible multiple basis of the President’s approval, judicial review, 
even of the Board’s element of the order, is subject to subsequent execu- 
tive action which may prevent its effectiveness.** 

The requirement of judicial finality is satisfied, however, if there is a 
real issue between the parties which a court is in a position to settle con- 
clusively, whether or not completely distinct factors may later enter the 
picture and prevent the settlement from effectively imposing obligations 
or creating rights.** The problem here is whether such a real issue is 
involved when a party to a CAB proceeding appeals the Board’s decision 
as to questions of fitness, willingness, and ability, or its determinations 
as to the public convenience and necessity, when the final determinations 
which result from such judicial appeal may be rendered ineffective by 
the subsequent refusal of the President to approve.** 

It is suggested that the question of a denial of an application for a 
certificate presents a real issue to the court upon review, and the court 
is in a position to conclusively settle the question of the propriety of 
that denial, whether or not the President, acting upon entirely distinct 
considerations of foreign policy, prevents the ordinary consequences that 
follow from a Board order which has been amended after judicial re- 
view.37 


foreign relations or military matters. To the extent that he disapproves action taken 
by the Board, his action controls. But where that is not done, the Board’s orders 
have an existence independent of Presidential approval, tracing to Congress’ power to 
regulate Commerce.” Douglas, J., dissenting. 333 U.S. at 116. 

84 Muskrat v. United States, 219 U.S. 346 (1911); Gordon v. United States, 117 
U.S. 697 (1864). 

85 Maryland Casualty Co. v. Pacific Coal and Oil Co., 312 U.S. 270 (1941). 

86 There appears to be no objection to judicial review of orders of the CAB where 
Presidential approval is not required. Yet, in the American Export Airlines case, 
2 C.A.B. 16 (1940), Congress failed to appropriate the funds necessary to implement 
the CAB order, thereby rendering both the order and the judicial review of that 
order ineffective. 

87 For example, in the Waterman case the international consideration, whether 
American planes should fly to the foreign country, had already been answered by the 
granting of a certificate to Chicago and Southern. The sole remaining issue was 
which airline should fly to that country. This, if in dispute at all, was a private 
dispute, properly subject to judicial review in order to insure the presence of funda- 
mental fairness. 

Under the Fifth Circuit Court’s original view in upholding jurisdiction to review, 
the President would still have the power to disapprove after the court had acted, the 
court drawing an analogy to the trial of criminal cases notwithstanding the possibility 
that an executive pardon may frustrate the conviction. Waterman Steamship Corp. v. 
C.A.B., 159 F.2d 828, 831 (Sth Cir. 1947). 
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Judicial review of a determination by the Board that a particular car- 
rier is, or is not, qualified to fly a route which is demanded by public 
convenience and necessity is not a review of executive discretion®* and 
is therefore not contrary to constitutional principles.*® It would neither 
impair nor unconstitutionally infringe on the President’s authority in the 
field of foreign affairs.*° 


III. Provisions or SENATE Bitt 1423 


Recognizing the problems which had arisen under the judicial interpre- 
tation and executive application of section 801 and the over-all effect of 
that section on foreign air transportation, S. 1423 was introduced,* re- 
ported without amendment,*? considered, passed by the Senate,** and 
sent to the House Committee on Interstate and Foreign Commerce for 
action by that body. 

The bill has two purposes: (1) Section 1 amends section 801 of the 
Civil Aeronautics Act of 1938 by restricting the President’s power to 
overrule CAB certification actions to foreign air transportation cases in- 
volving national defense or foreign policy; (2) Sections 2 and 3 provide 
a statutory basis for consultation with and participation by domestic air 
carriers in negotiations with foreign governments for the establishment 
and development of international air routes.*® 

Section 1 of S. 1423 would amend section 801 of the Civil Aeronautics 
Act of 1938 by striking out the first sentence of that section and insert- 
ing in lieu thereof the following: 


It should be noted that judicial review of a denial of an application by the Board, 
which has been approved by the President may be wasted effort, inasmuch as the 
President may subsequently disapprove of an affirmative order of the Board issued in 
compliance with the order of the reviewing court, thus not affording a completely 
efficient administrative process. 43 ILt.L. Rev 693, 698 (1948). 

38 See note 11 supra. 

39 See note 22 supra. 

40 Cf. United States v. Belmont, 301 U.S. 324 (1937). 

41 By Senator Smathers, Democrat of Florida. 85th Cong., Ist Sess. (1957). 

42 By Senator Smathers for the Senate Committee on Interstate and Foreign Com- 
merce on February 27, 1957. 

43 On April 4, 1957, by voice vote without amendment. 

44On April 5, 1957. No action was taken by this committee prior to adjournment 
of the 85th Cong., Ist Sess. (1957). 

45 Sections 2 and 3 of the bill relate to the negotiation of agreements with foreign 
governments for the establishment of air routes. Section 2 provides: “Such negotia- 
tions shall be conducted in accordance with the principles set forth in section 1102(b) 
of this Act,” a new section established by section 3 of the bill here under discussion. 


This section would provide that the negotiations shall be conducted in accordance 
with the following principles : 


(1) The Board shall advise any air carrier whose interests it knows or reason- 
ably should know will be affected, and shall fully consult with its representa- 
tives, both prior to and during any such discussions or negotiations. (2) A rep- 
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The issuance, denial, transfer, amendment, cancellation, suspension, 
or revocation of, and the terms, conditions, and limitations con- 
tained in, any certificate authorizing an air carrier to engage in for- 
eign air transportation, or any permit issuable to any foreign air 
carrier under section 402, shall be subject to the approval of the 
President of the United States in any case which he determines 
may affect the national defense or foreign policy of the United 
States. The President shall report to the Congress any case in 
which he withholds such approval, including in such report the ac- 
tion he has ordered the Board to take and his reasons therefor unless 
he finds such report would be contrary to the interests of national 
defense or foreign policy, which finding he shall communicate to 
the Congress.** 


The effect of this amendment would be to withdraw from the President 
the power of review and approval of Civil Aeronautics Board certification 
actions in all cases involving overseas air transportation and air transpor- 
tation between places in the same Territory or possession, thus eliminating 
Presidential power in those cases. In the field of foreign air transporta- 
tion,*” it would restrict the Presidential jurisdiction and specifically limit 
his power to overrule the Board to cases having relation to the national 
defense or the conduct of foreign relations. In the event of such over- 
ruling by the President, a report to the Congress would be required* 
outlining the specific national defense or foreign policy considerations 
upon which Executive over-riding of CAB action is premised, unless 
such disclosure is contrary to defense and foreign policy interests. 


résentative of the air carriers shall be made a duly accredited member of the 
United States delegation to any formal negotiations. He may attend all 
negotiating sessions and meetings of delegation, and shall be given a fair and 
reasonable opportunity to consult with his principals during and throughout the 
negotiations and before any ultimate decision is reached. 


It is believed that these provisions are self-explanatory, are questions of CAB internal 
policy as established and regulated by Congress, are essentially political in nature, 
and are therefore outside the scope of this discussion. 

46 See note 41 supra. 

47 See note 17 supra. 


48S. 1119, 84th Cong., Ist Sess. § 27 (1955), comparable to the instant bill, con- 
tained provisions for a permissive rather than a mandatory report to Congress. 
Hearings before the Commerce Aviation Subcommittee of the Senate Committee on 
Interstate and Foreign Commerce. S. 3914, 84th Cong., 2d Sess., 19 (1956) : 


CoMMITTEE STAFF MEMBER: In §1, the last part . . . page 2 of the bill 
starting on line 4: ‘The President shall report. ... How would you feel if 
the language was changed [to]: “The President is requested,’ rather than ‘shall 
report’? In other words, permissive rather than mandatory ?” 

Hon. Louis S. Roruscuitp, Under Secretary of Commerce for Transporta- 
tion: We feel that the report which is now rendered in the nature of either a 
press release or subsequent action of the Board which refers to the President’s 
action is notice to all—not only to the Congress, but to the public as well—as 
to what has transpired. We think that-is sufficient. 
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By strictly limiting his authority to foreign air transportation the bill 
withdraws from the President the right to review cases involving trans- 
portation between the continental United States and a Territory or pos- 
session, or between Territories and possessions, or between places in the 
same Territory or possession. Under the bill, Board decisions respecting 
such air transportation would be final,*® except for judicial review,®° as 
in the case of domestic air transport. Such Territory and possession 
certification matters were withdrawn apparently on the rationale that 
these matters would have at best minimal foreign relations or national 
defense implications. In such cases only American carriers are concerned 
and further, whatever national defense interests might be involved are 
no greater than those which would ordinarily apply to domestic air 
transportation which is not subject to Presidential approval after Board 
determinations. If substantial defense considerations should arise in some 
instances, these matters can be communicated to the Board through nor- 
mal procedural avenues by having any of the interested and responsible 
executive agencies, including the State Department, appear before the 
Board during its hearings in certification cases.*! In addition, by the very 
terms of the act, in the carrying out of its responsibilities, the Board is 
required to consider the commerce, postal service, and national defense.®* 

This bill recognizes that the President’s responsibilities require that 
he retain the right of approval or disapproval in respect to matters of for- 
eign policy and national defense peculiarly within the ken of the execu- 
tive, and that he continue to give careful scrutiny to certain foreign air 
transportation cases. His power to review such cases for possible defense 
as well as foreign policy implications is thus carefully preserved, subject 
only to the required report to Congress in any instance in which he over- 
rules the Board order. He is given the power to exclude from such re- 
port the specific reasons for his disapproval of a Board certification ac- 
tion if, in his discretion, the inclusion of such specific reasons would be 
contrary to the interests of national defense or foreign policy, which 
finding he would communicate to Congress in lieu of the specific reason 
for his disapproval.5* This would alleviate any possibility of the Presi- 


49 See note 20 supra. 

50 See note 11 supra. 

51 52 Srar. 1014 (1938), 49 U.S.C. § 602 (1952). 
52 52 Start. 980 (1938), 49 U.S.C. § 402(a) (1952). 


53 It could be argued that it is impossible as a practical matter to effectively confine 
the use of the President’s discretion within whatever grounds may be specified, as 
here, restricting its use to overriding considerations of national defense and foreign 
policy. The validity of this argument must be admitted, but it must also be 
that the President will voluntarily operate within the clearly defined area sti 
by Congress. There would seem to be no sufficient means by which he could 
ciplined and forced to remain within the designated bounds even if it could be 
that he has acted on considerations which the statute has attempted to put 
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dent being forced to divulge information to the prejudice of the very 
interests which his action sought to protect. 


IV. Errect or S. 1423 On PresipentTiAL AUTHORITY 


This bill was designed to restrict the President’s power to one of veto 
over CAB determinations in foreign air transportation cases, with that 
veto to be based only on those considerations stipulated. Further, the 
bill would completely withdraw the President’s right to review CAB 
decisions in cases involving territorial air transportation.™ 


Opposition by the executive agencies consulted, contained in their 
comments on the desirability of enactment of section 1 of this bill, was 
based on the argument that national defense considerations may play an 
important part in decisions involving overseas and territorial air trans- 
portation, and would, ipso facto, have some bearing on the Nation’s 
foreign policy and would therefore require Presidential review. This 
objection would appear to have been eliminated in the bill by the com- 
plete absence of withdrawal or curtailment of effective Presidential power 
as it affects national defense and foreign policy. 


Important considerations of foreign policy applying in the realm of 
international air transport such as the exchange of routes, types of service, 
and the problems of capacity are matters normally subject to antecedent 
diplomatic negotiation and agreement with the foreign government con- 
cerned. These complex patterns of air agreements form the framework 
of this Nation’s foreign air policy. In accordance with section 1102°* of 
the Civil Aeronautics Act, the Board can take no action contrary to the 
provisions of any such agreement. Therefore, any Board certification 
order involving transportation to any of the many countries with which 
an air bilateral agreement is in effect, if contrary to the interests of foreign 
policy, would also be in violation of section 1102. It is most probable, 
therefore, that the great majority of cases of certification to engage in in- 
ternational air transport are and will continue to be decided solely on the 


his reach. It must be assumed that the designated functions will be performed prop- 
erly, and if Congress here chooses to take the risk of participation by an executive 
who may perhaps overstep certain designated limits, that choice is properly made 
by Congress. 


54S. Rep. No. 119, 85th Cong., Ist Sess. 3 (1957). 


55 Jd. at 6. See also, Letter from Sinclair Weeks, Secretary of Commerce, to 
Senator Warren G. Magnuson, Chairman Senate Committee on Interstate and Foreign 
Commerce, June 12, 1956, pertaining to S. 3914, 48th Cong., 2d Sess., (1956), a bill 
identical to the one here under: discussion. Jd. at 11. 

56 “In exercising and performing its powers and duties under this Act, the [Board] 
shall do so consistently with any obligation assumed by the United States in any 
treaty, convention, or agreement that may be in force between the United States and 
oe | neue country or foreign countries... .” 52 Star. 1026 (1938), 49 U.S.C. 
§ 672 (1952). 
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statutory grounds of public convenience and necessity and of fitness, 
willingness, and ability to perform in accordance with the provisions of 
the act, decisions more properly and competently made by the CAB 
than by the President. 


All cases before the Civil Aeronautics Board, including section 801 
cases, are tried in accordance with the provisions of the Administrative 
Procedure Act®’ and under all applicable rules governing judicial proc- 
esses with respect to evidentiary matters, due process, and the normal 
body of ethical and professional standards pertaining to the judicial trial 
of issues.5® Massive technical and economic presentations are submitted 
with a final record closely analyzed by the expert body. In section 801 
cases, however, with the disposition of the case by the Board, its decision 
becomes a recommendation to the Executive who is called upon to make 
final judgment®® on the air carriers who are to perform the service in 
question, with his final decision based, in certain instances, on economic 
or technical considerations having no practical bearing whatsoever on 
national defense policy or the conduct of foreign relations.®° The matter, 


57 60 Stat. 237 (1946), 5 U.S.C. § § 1001-1011 (1952). 
58 Civil Aeronautics Act, 52 Stat. 973 (1938), 49 U.S.C. § § 401-722 (1952). 


59 One of the practical results of this total shifting of authority to the President 
under the decision in the Waterman case has been to subject the President directly 
to all the burdens and pressures of air commerce regulation in every section 801 
case, and for that reason the argument could well be made that this bill would relieve 
the President of the burden of reviewing all the Board’s decisions in this general area, 
thereby reducing his work load. It is suggested however, that this limitation of the 
authority of the President under the proposed section 801, that is, his restriction to 
the right of veto over Board determinations, would not reduce the extent of the re- 
view necessary by the President, as every international air route decision may have 
some effect upon national defense or foreign policy, and therefore the President 
would still have to review all cases concerning foreign transportation, if only to de- 
termine whether formal approval on his part is or is not required. In terms of burden 
on the President, there is little practical difference between his affirmatively approving 
a Board’s decision where he finds no major issue is involved, and his merely refraining 
from taking any action after considering the Board’s decision, as this bill would con- 
template. 


60 Pacific Northwest-Hawaii Service case, 9 C.A.B. 414 (1948). Considering 
applications by Northwest Airlines, Inc., Matson Navigation Co., Pan-Ameri- 
can Airways, Inc., and Transocean Air Lines, Inc., the Board decided that one car- 
rier, on a temporary basis, was required by the public convenience and necessity. 
The Board selected Northwest Airlines, Inc. as that carrier. The President ap- 
proved and the certificate was issued. On October 1, 1948, the Board adopted a sup- 
plemental opinion in the case which was approved by President Truman the following 
day, and which recited that pursuant to a directive of the President, based on “the 
national security and the public welfare,” Pan-American would be certificated to fly 
the same route. Pacific Northwest-Hawaii Case, Supplemental Opinion Order, 9 
C.A.B. 580, October 1, 1948. No rationale for the decision other than the President’s 
directive was announced. 

Another recent example can be found in the Reopened Trans-Pacific Certificate 
Renewal Case, Docket No. 5031 et al, C.A.B. Order No. E-11756, Sept. 4, 1957. 
In this case the President had approved the Board’s Order No. E-11648, Aug. 2, 
1957, which had denied Pan-American Airlines a North Pacific route. But in a 
letter to the Board dated Sept. 3, 1957, he requested that the Board reopen its hearings 
on that previously approved order, with the obvious implication that it was to consider 
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after submission to the President by the Board, is handled by the Budget 
Bureau on behalf of the President for coordination of departmental re- 
ports and for independent analysis of economic and other pertinent 
factors. 

It can readily be seen why the practical effects of this procedure are the 
most objectionable feature of the holding in the Waterman case, and 
why this bill was designed to remedy those effects. For example, after 
a full hearing and a determination by the Board as to which of two 
equally competent air carriers should be certified between the mainland 
and a territory, the disappointed applicant may press his suit anew at 
the White House and the decision by the President becomes a ministerial 
one, subject to all of the forces, pressures, influences, and inter-plays of 
ex parte presentations through whatever avenues private litigants are able 
to find in the Executive Departments.*' The requirements of “due 
process” and the Administrative Procedure Act are thereafter ignored, 
the President’s determination is final, and the entire process is beyond 
the power of judicial review. Of course, there is no requirement that 
the disappointed applicant frame his appeal to the Executive in terms of 
a defense or foreign policy issue and it is suggested that it would be 
naive to think that persons seeking Executive action of this nature would 
so confine their arguments even if it were required to do so. 


any recent increases in traffic on that route. The President’s “recommendations” 


were incorporated in the Board’s amended order issued the day after receipt of the 
President’s letter. The President subsequently approved the amended order. 


61 Hearings Before Commerce Aviation Subcommittee of Senate Committee on 
Interstate and Foreign Commerce, S. 3914, 84th Cong., 2d Sess., 12 (1956). 


Senator Monroney: [W]hat we feel this would relieve the President of, 
is the onerous job of selecting between two, three or four competent, capable, 
ready and willing air carriers - - - one just as patriotic as the other - - as to 
which will get the route, to interject Presidential authority into purely economic 
matters on the selection of which airline will fly which route. If the route has 
been determined to be feasible by the CAB and if the President and the State 
Department are willing, in its negotiations and arrangements to have American 
Flag Carriers fly the routes that have been negotiated on the basis of our en- 
trance into that particular country, then why should the President have to - - 
in his vast load of duties - - make a determination between one, two, or three 
a that are seeking that route, and who have had these hearings before the 

AB? 


62 Jd. at 29. 


Senator Monroney: I haven’t heard any arguments that would give any 
indication of why Presidential wisdom on the economic phase of these things 
- - - on which most of these airline certificates now turn - - - is better served 
in confidential, off-the-record, Star Chamber determinations in the White House 
than it would be in the full light of day before the CAB. Has the airline the 
opportunity to be heard, to present its case? Have the cross-pleadings and 
answers any opportunity of being heard? Is there a record made of these de- 
terminations at the White House? 


68 Jd. at 35. 


Senator Monrongy: Do you not feel that political considerations in the 
partisan manner have influenced, or have sought to influence overseas airlines 
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V. CoNCLUSION 


The effect of this legislation would be to reintroduce the letter as well 
as the spirit of the mores of judicial procedure into these proceedings 
when the infrequently expected Presidential approval is required under 
the amended section 801. By completely withdrawing the President’s 
power of review over territorial air transportation, and limiting his power 
over foreign air transportation to those cases involving national defense 
and foreign relations, it would alleviate the mechanical difficulties of lan- 
guage which have arisen in attempting to delineate between the concern 
of Congress for the regulation of commerce,™ and that of the Chief Ex- 
ecutive for the conduct of foreign affairs. The parties would be shielded 
by judicial protection from arbitrary or discriminatory revocation, sus- 
pension, or modification of certificates, or even lawless action of the 
Board outside the limits of its authority, even though done with the 
approval of the President. In addition, the integrity of the administrative 
process would be preserved by returning for decision matters of a com- 
plex economic or regulatory nature for the handling of which the Board 
was created, for which it is adequately staffed, and for which it alone is 
competent to decide. 

It must be concluded then that the proposed legislative restriction of 
the powers of the President, particularly with the safeguards set forth 
therein, would not result in any practical restriction of the Presidential 
powers; that the proposed restriction would return to the Civil Aeronau- 
tics Board the functions with which it was intended to be entrusted by the 
Congress with respect to all air transportation, and with only such ex- 
ceptions as are necessary to insure an application of the amended section 
801 in harmony with the scheme of the regulation provided by the act; 
that it would clarify the functions and responsibilities of the Board as 
the principal aviation advisor to the President; that it would prevent the 
executive department from changing the Board’s recommendations except 
insofar as the power of veto is concerned when in the interests of na- 
tional defense or foreign policy; and that it would reestablish the pro- 
priety of judicial review in foreign transportation cases with a resultant 
assurance of due process and equal treatment to all litigants. 

decisions when they reach the White House level in past administrations? 


Mr. THorston V. Katiyarvi, Deputy Assistant Secretary of State for Eco- 
nomic Affairs: I think it would be completely unrealistic to deny that. 


64 U.S. Const., art. 1, § 8. 
65 See note 22 supra. 


66 “Today a litigant tenders questions. concerning the arbitrary character of the 
Board’s rulings. Tomorrow those questions may relate to the right to notice, ade- 
quacy of hearings, or the lack of procedural due process of law. But no matter how 
extreme the action of the Board, the courts are powerless to correct it under today’s 
decision.” Chicago & Southern Air Lines vy. Waterman Steamship Corp., 333 U.S. 
at 117 (dissent). ; 





328 THE GEORGE WASHINGTON LAW REVIEW 


PATENTS—PROPOSED LEGISLATION ON SECTION 155 
OF THE ATOMIC ENERGY ACT OF 1954—AVAILABILITY 
OF CLASSIFIED MATERIAL AS PRIOR KNOWLEDGE 


Jack P. Zimmerman* 
I. Inrropuction 


Section 1551 of the Atomic Energy Act of 1954 which relates to the 
availability of prior art, withheld from the public under a secrecy order, 
precludes the patenting of a subsequent invention in the field of atomic 
energy. It stands as an unique exception to prior United States patent 
statutes and case law. An amendment? has been proposed to clarify and 
limit section 155 because of the ambiguities contained therein. The 
present section 155 provides: 


In connection with applications for patents covered by this Chap- 
ter, [relating to the production or utilization of special nuclear 
material or atomic energy] the fact that the invention or discovery 
was known or used “et ed shall be a bar to the patenting of such 
invention or discovery even though such prior knowledge or use 
was under secrecy within the atomic energy program of the United 
States. 


II. Purpose AND History or SEcTION 155 


The purpose of section 155 is purportedly to protect the public 
against the assertion of patent rights by one who was not the first in- 
ventor, and government agencies against suits for infringement by those 
who may have, in the Patent Office, a filing date priority over work 
previously done within the atomic energy program under conditions of 
secrecy.® 


The 1946 act* which preceded the present statute barred the issuance 
of patents relating solely to the production or use of fissionable materials, 
revoked the then existing patents with the payment of just compensa- 
tion, and provided that no patent could confer any rights within this 
field. 


* Assistant Patent Editor, The George Washington Law Review; B.S. 1948, U.S. 
Naval Academy. 
168 Srat. 947 (1954), 42 U.S.C. §2185 (Supp. 1955). 


2 H.R. 5694, 85th Cong., 1st Sess. (1957), introduced on March 6, 1957 by Congress- 
man Cole. 


3 Boskey, Patents UNpeR THE New Atomic Enercy Act, 36 J.Pat.Orr.Soc’y. 
867 (1954) ; 38 éd. at 38 (1956). 
4 Atomic Energy Act of 1946, §11(c), 60 Srat. 755, 42 U.S.C. § 1811 (a) (1952). 
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The present statute permits the patenting of such inventions, with 
the exception of patents relating solely to military weapons. A pro- 
vision was made for the reinstatement of those applications denied under 
the former act. Compulsory licensing of patents having non-military 
uses may be required,’ and strict provisions are made which may require 
patents arising through the expenditure of public funds for research or 
production to be assigned to the government.’ 

Section 155 imposes a condition on the patentability of inventions re- 
lating to atomic energy, and is therefore an addition or exception to 
35 U.S.C. § 102,® which sets forth the basic conditions for patentability. 
However, the section is indefinite since the phrase, “knowledge or use 
before” does not refer to any particular date. [Emphasis added.] It 
could be construed to mean either the date of filing the patent applica- 
tion or the date of the invention. The former interpretation would re- 
sult in an absolute bar to a patent whenever art arising from a classified 
project predates the filing date, regardless of who may be the first in- 
ventor. On the other hand, invention date could be inferred from the 
basically related 35 U.S.C. § 102(a). This interpretation would conform 
to the purported statutory intent, since only that project art existing 
before the subsequent invention would be a bar to the patenting thereof.'° 


III. Comparative Aspects oF § 155 oF 1954 Atomic ENercy Act 
AND 35 U.S.C. § 102 


Situations involving the application of section 155 may be generally 
categorized as involving: (1) classified material under secrecy at the time 
of reference, (2) material declassified prior to the application date, and 
(3) material declassified subsequent to the application date. Classified ma- 
terial is not ordinarily available to the applicant, and frequently is un- 
available or unknown to the Examiner." 

The first situation would be limited to applications filed by the 
Atomic Energy Commission and others having access to the Commis- 
sion’s classified information, since the Examiner must adequately cite the 


568 Star. 943 (1954), 42 U.S.C. § 2181 (Supp. 1955). 

$68 Star. 948 (1954), 42 U.S.C. §2190 (Supp. 1955). 

768 Strat. 945 (1954), 42 U.S.C. § 2183 (Supp. 1955). During consideration of this 
act there was much floor debate, particularly in the Senate, on the danger of monopo- 
listic patenting on the part of companies with well-established position in the field, 

virtue of work done on the project under government contract. See U.S. Atomic 
Enercy Comm’N., 3 LecisLaTivE History oF THE ATomic Enercy Act or 1954 (1956), 
for compilation of floor debate. 

868 Srar. 948 (1954), 42 U.S.C. §2189 (Supp. 1955). 

935 U.S.C. § 102 (1952). 

10 See note 3 supra. 

11 The Examiner may be acquainted with such classified material as a result of his 
examination of other classified applications. 




































330 THE GEORGE WASHINGTON LAW REVIEW 
reference and the reference must be available to the applicant.'? Section 
155 does not substantially alter existing law as codified by 35 U.S.C. 
§ 102(b) with regard to the second situation unless the bar referred to 
in section 155 is an absolute bar. If that were so, the procedure of estab- 
lishing a date of reduction to practice prior to the date of the publica- 
tion by the filing of an affidavit'* would not be available to the applicant. 
The greatest deviation from existing statute and case law is apt to occur 
in the third situation where the application is rejected on prior knowledge 
unavailable to the applicant at the time of filing, because of a govern- 
mental secrecy order, but which subsequently has been declassified and 
then is cited against the applicant. 

In this situation section 155 will conflict with 35 U.S.C. § 102, specifi- 
cally subsections (a), which provides, as judicially interpreted, that antici- 
patory knowledge or use be available to the public, and (g), which 
excludes as an anticipation any invention that has been abandoned, 
suppressed, or concealed.’* An invention is known within the meaning 
of 35 U.S.C. § 102(a) when it is reduced to practice by others in this 
country before the invention thereof by the applicant.*7 “An invention 
is to be regarded as new whenever it has not already been brought 
within the practical knowledge of the public as an operative means either 
through prior use at home or through a prior patent or a prior publica- 
tion.” 1* An early case held that it was not necessary to prove general 
knowledge or use of the prior anticipating invention providing it had 
been in actual use, however limited.’® Whether such knowledge be limited 
to a few people, or only to the inventor, the requirements of anticipatory 
knowledge have been satisfied® because the number of people having this 
knowledge is immaterial.2* A single instance of knowledge or use may 
be sufficient to invalidate a patent.?? Although the devices are hidden 
from view and kept secret from the general public, knowledge of them 


12 In re Lee, 193 F.2d 186, 92 U.S.P.Q. 131 Bt ng Rule 107, Rutes or PRACTICE, 
U.S. Pat. Orr. (1955), 37 ‘CER. § 1.107 (1954). 


18 Rule 131, Rutes or Practice, U.S. Pat. Orr. (1955), 37 C.F.R. $1.31 (1954). 
1468 Srat. 941 (1954), 42 U.S.C. §2162 (Supp. 1955). 
15 Rem-Cru Titanium, Inc. vy. Watson, 152 F. Supp. 282 (D.C.D.C. 1957). 


16“A person shall be entitled to a patent unless . . (g) before the applicant’s 
invention thereof the invention was made in this country by another who had not 
abandoned, suppressed, or concealed it . 


17 Stearns v. Tinker and Rasor, 220 F2d 49 (9th Cir. 1955), cert. denied, 350 U.S. 
830 (1955). 


18 RopINson ON PaTENTs, § 227 (1890); Block v. Nathan Anklet Support Co., 9 
F.2d 311 (2d Cir. 1925). 


19 Bedford v. Hunt, 3 Fed. Cas. 37, No. 1217 (C.C.D. Mass. 1817). 
20 Reed v. Cutter, 20 Fed. Cas. 435, No. 11645 (C.C.D. Mass. 1841). 
21 Coffin v. Ogden, 85 U.S. (18 Wall.) 120, 124 (1873). 


22 Consolidated Fruit-Jar Co. v. Wright, 94 U.S. 92 (1876); Egbert v. Lippmann, 
104 U.S. 333 (1881). 
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when there has been a reduction to practice, may bar the issuance of, or 
invalidate a patent.”* 

However, prior knowledge of an invention will not invalidate a claim 
of a patent unless such knowledge was accessible to the public.* Secret 
knowledge is insufficient as an anticipation unless and until the public 
acquires or has the opportunity to acquire such knowledge.** The 
knowledge or use of those employed in the private construction or use 
of an invention will not be sufficient.** Research reports kept within the 
particular organization,?” unpublished private reports by an independent 
research laboratory to persons entitled to the services thereof,?* or even 
to a governmental agency” are not publicly known as required by statute 
and are ineffective as evidence of prior knowledge. Section 102(a) is a 
codification of pre-existing case law, in that it recognizes the judicial in- 
terpretation of known as meaning publicly known.® 

As a result of the requirement of public knowledge under section 
102(a), the status of classified documents as a publication or prior knowl- 
edge is uncertain. The Patent Office has taken the position that declassi- 
fied material “may be taken as prima facie evidence of prior knowledge 
at the date of printing even though the material was classified at the 
time”s! [Emphasis added]. 


A. Relevant Cases Under 35 U.S.C. § 102. 


However, in the case of In re Schlittler3? an application was rejected 
on an article published after the date of the application but bearing a 
notation that the article was received by the publisher on a date prior to 
the application. This rejection was based on a series of Patent Office 
decisions** which held that a patent application becomes anticipatory 


23 Hall v. Macneale, 107 U.S. 90 (1882) ; International Tooth Crown Co. v. Gaylord, 
140 U.S. 55 (1891) ; Midland Flour Milling Co. v. Bobbitt, 70 F.2d 416 (8th Cir. 1934). 

24 Gayler v. Wilder, 51 U.S. (10 How.) 477, 497 (1850). 

25 Acme Flexible Clasp Co. v. Cary Mfg. Co., 96 Fed. 344 (C.C.S.D.N.Y. 1899), 
aff'd, 101 Fed. 269 (2d Cir. 1900) ; Simmons vy. Hansen, 117 F.2d 49 (8th Cir. 1941). 

26 Kendall v. Winsor, 62 U.S. (21 How.) 322 (1858). 

27 United Chromium, Inc. v. General Motors Corp., 11 F. Supp. 694 (D.Conn. 1935). 
rev'd. on other grounds, 85 F.2d 577, reversal upheld on rehearing, 86 F.2d 1015, 
cert. denied, 300 U.S. 674 (1937). 

1936)" Chemical Co. v. Williams Bros. Well Treating Corp. 81 F.2d 495 (10th Cir. 

29 Rem-Cru Titanium, Inc. v. Watson, 152 F. Supp. 282 (D.C.D.C. 1957). 

80 Reviser’s note on 35 U.S.C. § 102(a). 
aa “ied of Patent Examining Procedure, § 707.05 (f) (1953 as amended through 

82 In re Schlittler, 234 F.2d 882, 110 U.S.P.Q. 304 (C.C.P.A. 1956). Noted, 25 
Gro.WasuH.L.Rev. 106 (1956). 

33 Ex parte Perley and Godshalk, 72 U.S.P.Q. 396 (P.O. Bd. App. 1946) ; Ex ao 
Theimer, 100 U.S.P.Q. 168 (P.O. Bd. App. 1952); Ex parte Speier, 100 U.S.P .Q. 
169 (P.O. Bd. App. 1952). 
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prior art the day it is received in the Patent Office, even though it is 
subsequently held under secrecy and may not be published for years. 
Therefore, it was assumed that an analogous situation exists when the 
article is submitted to the publisher.** In reversing the Patent Office 
Board of Appeals, the court held that the date of submitting the manu- 
script to the magazine was irrelevant because the article per se could 
never become a reduction to practice, and was neither prima facie nor 
conclusive evidence of knowledge or use of the disclosed invention by 
others within the meaning of 35 U.S.C. § 102(a). The knowledge in- 
volved was of a conception only and not a reduction to practice. 


This holding appears to nullify the Patent Office instruction® that 
declassified material may be taken as prima facie evidence of prior knowl- 
edge at the date of printing, since printed material, regardless of its 
classification status, is not and can never be evidence of prior knowledge 
under the Schlittler doctrine, but can only be evidence of conception and 
can in no way defeat an application until after it has been made available 
to the public. 


Nevertheless, in Ex parte Alder,5* the Patent Office ignored the print- 
ing date of declassified reports. In that case, the applicant’s claims to a 
fuel element for an atomic reactor were rejected on the grounds of lack 
of an adequate supporting disclosure of utility, as he had not completely 
described an operable reactor in which the disclosed fuel element could 
be used. In order to comply with the strict requirements that an applica- 
tion must contain a written description of the invention, the manner and 
process of making and using it,5* and an assertion of utility*® with a spe- 
cific embodiment of the invention and its application, applicant intro- 
duced a publication describing reactor details which was a compilation of 
governmental reports, printed prior to, but declassified subsequent to his 
filing date. Since the patent is addressed to a person skilled in the art 
rather than to the unskilled, to whom it may be incomprehensible,*! 
applicant maintained that he could rely on what is known in the art, 
without reiteration, as if it were written out in the patent and delineated 


34 Alexander Milburn Co. v. Davis-Bournonville Co., 270 U.S. 390 (1926); 35 
U.S.C. § 102 (e) (1952). 


35 Ex parte Speier, 100 U.S.P.Q. 169 (P.O. Bd. App. 1952). 

36 See note 31 supra. 

87 112 U.S.P.Q. 368 (P.O. Bd. App. 1956). 

38 35 U.S.C. § 112 (1952). 

39 In re Bremner, 182 F.2d 216, 86 U.S.P.Q. 74 (C.C.P.A. 1950). 
40 Ex parte Tolkmith, 102 U.S.P.Q. 464 (P.O. Bd. App. 1954). 


41 Highway Appliances Co. v. American Concrete Expansion Joint Co., 93 F.2d 
113 (7th Cir. 1937), cert. denied, 303 U.S. 653 (1938). 

42 Hogg v. Emerson, 47 U.S. (6 How.) 437, 483 (1848); Carnegie Steel Co. v. 
Cambria Iron Co., 185 U.S. 403 (1902); Ex parte Strassberger, 49 U.S.P.Q. 402 
(P.O. Bd. App. 1940). 
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in the drawings, thereby leaving something to the skill of experts in 
applying the invention.* However, applicant was not allowed to rely 
on the knowledge in the art, i.e. the actual construction of the reactors 
described in the publication, since the publication date was subsequent to 
the filing date. The printing dates of the declassified reports were thus 
ignored. 

In the complementary case, Ex parte Ordas, an application was rejected 
on a publication based on a declassified thesis. The Patent Office Board 
of Appeals held that the thesis was prior anticipatory knowledge from 
the date of printing, although it was under a Governmental secrecy order 
for three years thereafter.* 


B. Definition of Prior Art. 


It should be recognized that the requirements governing the sufficiency 
of disclosure and case law permitting reliance on the skill of the art 
arise under 35 U.S.C. § 112, whereas anticipatory prior art is governed 
by 35 U.S.C. § 102. Therefore the argument could be advanced that the 
definition of prior art is not the same in each case. If subsequently de- 
classified material may be relied upon as of the printing date to show an- 
ticipation, the same declassified prior art should be available to the 
applicant, to show the skill of the art as of the same printing date. 
Therefore, the applicant’s disclosure need not describe a complete ma- 
chine, which is not the subject of the invention, to show utility where 
the improvement could have utility in the previously existing but classi- 
fied structures. Drawing any distinction between the availablity of prior 
art for purposes of anticipation and for purposes of completing a dis- 
closure is believed to be unsound, provided the classified material is 
available to the public when the patent issues.* 


There is an important distinction between inventions held commercially 
secret, as was the case in the majority of the previously cited decisions,** 
and governmental secrecy which involves public policy. A commercially 
secret invention is held to deprive the public of the benefits thereof as 
long as the owner wishes to exploit it commercially, and there is no as- 
surance it will ever pass into the public domain. A governmental secret 
invention, however, is known to a limited number of public representa- 
tives, and general knowledge is denied only because it may be harmful 


43 Loom Co. v. Higgins, 105 U.S. 580, 586 (1881). 

44104 U.S.P.Q. 74 (P.O. Bd. App. 1954). 

45 If the classified material is available to the public at the time the patent is to 
issue, then anyone who subsequently examines the file wrapper will have access to all 
—— pape therein. 

, Acme Flexible Clasp Co. v. Cary Mfg. Co., 96 Fed. 344 (C.C.S.D.N.Y. 
1999) “ofa, 101 Fed. 269 (2d Cir. 1900). 
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to the public interest. If a subsequent inventor could acquire exclusive 
rights to an invention previously known to government agencies, the 
public would be deprived of that which was produced by public funds 
and only temporarily withheld from general knowledge because of se- 
curity reasons. 


IV. Proposep AMENDMENT TO SECTION 155 


A bill proposed by the Joint Committee on Atomic Energy for con- 
sideration during the next session of Congress includes an amendment to 
section 155 providing “that such knowledge or use was described in a 
paper published by the Technical Information Service of the Commis- 
sion.””47 

Since the publication in a Technical Information Service paper* is 
only a condition precedent to establishing a bar, logically such a publi- 
cation would finalize the bar anytime before the issuance of a patent, 
providing there had been the requisite knowledge or use prior to the con- 
tested invention. This literal interpretation, however, seems unduly prej- 
udicial to the rights of the applicant in that the government would have 
a choice of whether or not to establish a bar after the inventor has com- 
menced the prosecution of his patent application. Addition of the words 
“prior to the filing of a patent application” would eliminate this ex post 
facto aspect of the proposed amendment. 

It is not apparent from the legislative history of section 155 that 
Congress intended to prescribe other than the specialized meaning of 
knowledge established in the basically related 35 U.S.C. § 102. The in- 
tended effect appears to have included governmental secret knowledge 
as a form of public knowledge. Enactment of this provision when read 
in context with the established meaning of known would substantially 
limit the broad coverage of the presently undefined statute to those actual 
reductions to practice which are described in the specified publication, 
thus excluding all other undocumented uses and publications of sub- 
stantial circulation. 

Section 155 appears to be in accord with public policy in so far as 
it protects publicly sponsored inventions from subsequent private patent- 
ing. The proposed amendment provides needed definition to an other- 
wise vague section; however, it is felt that both legislative pronounce- 
ments attempt to produce a desirable result without first establishing as 
a sound basis in law that governmental secret uses, and such documents 
that may meet some minimum circulation requirement, are public uses 
and publications within the meaning of 35 U.S.C. § 102(a). 


47 See note 2 supra. 


48 The Technical Information Service is responsible for the dissemination of classi- 
fied and unclassified information. See Atomic ENercy Comm’n Manuat C.0103-25(i). 
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V. CONCLUSION 


Broader protection would be afforded to both the public*® and the 
inventor if it were established by legislative or judicial action that 
knowledge, use, or publications, suppressed or concealed only by govern- 
mental secrecy orders having a foundation in law, are sufficiently within 
the public domain for purposes of showing prior art or establishing an- 
ticipation.° This proposal can be justified on the rationale that classified 
knowledge and documents are available to the public generally on a need- 
to-know basis under the Commission’s public access program,"? so that 
the printing of classified documents, and such use as may in fact consti- 
tute a reduction to practice, actually are available to the public. Further- 
more, a governmental publication or use is, or will eventually become 
public property; the internal date of printing or use should therefore be 
available to both the inventor and the Patent Office for purposes of show- 
ing what is prior art. This procedure would conform to the holding of 
the Schlittler case and would eliminate the complications and inequities 


of the present and proposed statutes, and the inconsistent practice there- 
under. 


49 The public receives benefit since the government’s defensive patent program is 
expanded by allowing the prior secret use to be a public use which would defeat 
possible infringement suits. 

50 Cf. a bill to protect the government in patent infringement suits by permitting 


the introduction of any document or memoranda from government files as prior 
knowledge, H.R. 8445, 76th Cong., 3d Sess. (1940). 
5110 C.F.R. § 25.15 (supp. 1956). 





Case Notes 


ADMINISTRATIVE LAW—JURISDICTION OF THE FEDERAL Power CoMMIS- 
SION—CONTRACTUAL CONSENT AS A PREREQUISITE TO INCREASED RATES 
Unpber SECTION 4 OF THE NaturaL Gas Act—Memphis Light, Gas and 
Water Division v. Federal Power Commission, Civil No. 13,666, D.C. 
Cir., Nov. 21, 1957, petition for cert. filed, 26 U.S.L. Week 3266 (US. 
Dec. 30, 1957) (No. 694). 


Petitioner, a division and agency of the City of Memphis, operates a 
gas distribution system. Long term contracts (service agreements) be- 
tween petitioner’s supplier and one of the respondents (United Gas Pipe 
Line Company) enable petitioner to meet the gas needs of its customers. 
In 1955, the Federal Power Commission accepted respondent’s new 
schedules for filing under section 4(d) of the Natural Gas Act.1 The 
filing contemplated increases in rates (for sales of natural gas for resale, 
subject to the Federal Power Commission’s jurisdiction) totalling almost 
ten million dollars annually, including an increase in the contract rate to 
petitioner’s supplier. Respondents contended that a clause in the con- 
tract, properly interpreted, indicated that petitioner’s supplier had, at 
the time of the formulation of the agreement, consented to any rate 


changes that respondent (United Gas) might place on file. Proceeding 
under section 4(e) of the Natural Gas Act,? the Commission suspended 
the increase for the five month period provided in the act* and instituted 


152 Srar. 823 (1938), 15 U.S.C. § 717¢ (d) (1952). 


2 Id. §717c (e). Sections 4(d) and (e) contain what the Federal Power Commis- 
sion refers to as the “filed rate procedure” for effectuating rate changes. See brief 
for the Federal Power Commission, p. 20, United Gas Co. v. Mobile Gas Service 
Corp., 350 U.S. 332 (1956). 

Section 4(d) provides in part that “no change shall be made by any natural gas 
company in any such rate, .. . or contract . . . except after thirty days notice to 
the Commission and to the public. Such notice shall be given by filing . . . new 
schedules. . . .” Supra note 1. 


3 Section 4(e) provides the Commission with authority to suspend the operation 
of the newly filed rate for a period of not longer than five months. At the end of 
this period, the new rate automatically becomes effective. However, if the Commis- 
sion has not reached a determination as to whether or not the rates should be allowed 
by the end of this period, the natural gas company involved may be required to furnish 
a bond and to refund any amounts ordered by the Federal Power Commission. This 
section also provides that the burden of proof to show that the increased rate or 
charge is just and reasonable shall be on the natural gas company. 52 Strat. 823 
(1938), 15 U. S.C. § 717c (e) (1952). 

In 1955, rate increases filed by pipeline companies totaled 92.1 million dollars, of 
which a sum of 2.4 million dollars was allowed without suspension. In 1956, increase 
filings totaled 25.7 million dollars, of which a sum of 2.6 million dollars was allowed 
without suspension. FPC ANNUAL Report for 1956, at 82. 


[ 336] 
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a hearing to determine the lawfulness of the pocegy increases. While 
the hearing was in progress, the Supreme Court decided the case of 
United Gas Co. v. Mobile Gas Service Corp.* and on the basis of this 
decision, motions seeking to prohibit the new rates from becoming ef- 
fective were filed. On appeal from denial of the motions, held, re- 
versed; where the contract customers have not consented to the in- 
creased rates, the Federal Power Commission has no power to accept the 
new rate schedules under section 4(d) and cannot therefore review the 
rate pursuant to section 4(e). Allowing the new rates to become effec- 
tive would constitute a unilateral abrogation of the contract not con- 
templated by the Natural Gas Act. 

This decision by the Court of Appeals for the District of Columbia 
overturns many years of regulatory practice. Since the inception of 
the Natural Gas Act in 1938,° it has been the accepted practice, spon- 
sored and approved by the Commission, for companies seeking rate in- 
creases to file under section 4(d), the Federal Power Commission to 
suspend the effectuation of those increases, and for a hearing to be held 
pursuant to section 4(e) to determine the reasonableness of the proposed 
increases.” The Natural Gas Act had been construed as providing two 
distinct procedures for changing rates: (1) the procedure under section 
5(a), where the Commission’s concern is with the reasonableness of 
existing rates; and (2) the method of -proceeding under sections 4(d) 
and (e) described above, where the Commission’s concern is with the 
reasonableness of mew rates.® 


In proceedings initiated by the Commission under section 5(a), the 
new rates can not go into effect until after a final determination by the 
Commission that the existing rates are so low as to conflict with the 
public interest. On the other hand, proceedings begun under sections 
4(d) and (e) have allowed a company to collect money at the end of 
five months subject to refund,’ thereby giving the company the benefit 
of its use for long periods of time, and’ ne a constituting a very 


important facet of gas utility financing.” 


4 350 U.S. 332 (1956). 

5 See note 32 infra. =. 

6 52 Star. 821 (1938), 15 U.S.C. § § 717-717w (1952). 

7 If the company does not show to the satisfaction of the Commission that its costs 
justify the increased rates, the increases are generally disallowed. See Mississippi 
River Fuel Corp. v. FPC, 121 F.2d 159, 165 (8th Cir. 1941), where the company 
was held not to have sustained the burden where no proof of operating costs in ren- 
dering the service, or what would constitute a reasonable rate of return, was offered. 

8 See brief for the FPC, supra note 2 at 9, 22-23. 

® Section 5(a) provides in part. that “whenever the Commission, after a hearing 

upon its own motion or upon complaint of any . . . State commission, or gas 
distributing company shall find that any rate, ... is ‘unjust, unreasonable, unduly 
net mpi or preferential, the Commission shall determine the just and reason- 
0 be thereafter observed and in force. . . .” [Emphasis added.] 52 Stat. Star. 
a3 a4 (1938), 15 U.S.C. § 717d(a) (1952). 
10 Supra note 3. 
11 See note 32 infra. 


been an accepted 
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and undisputed practice until 1956, when the Supreme Court decided 
the case of United Gas Co. v. Mobile Gas Service Corp. The Court 
there held that the regulatory practices followed by the Federal Power 
Commission and the natural gas companies under its jurisdiction for so 
many years had been based on a misconception of the statutory pro- 
visions relating to sections 4(d) and (e). The Court asserted that these 
sections do not apply to an ex parte filing for rate increases whereby 
contracts are unilaterally abrogated,’* but rather require both parties 
(prior to filing) to agree on the new rates, and utilize sections 4(d) and 
(e) of the act as mere vehicles for giving notice to the Federal Power 
Commission of the agreed upon increases.'* 


Subsequent decisions compounded the confusion as to the proper 
meaning and scope of the Mobile doctrine. The Federal Power Com- 
mission sought to distinguish the Mobile case in situations where the 
original form of service agreements contained a provision to the effect 
that “all gas delivered hereunder shall be paid for by Buyer under 
Seller’s Rate Schedules . . . or any effective superseding rate schedules, 
on file with the Federal Power Commission.””* This clause was inter- 
preted to mean that the parties contemplated, intended, and consented 
to changes in rates made by the seller pursuant to section 4 of the 
Natural Gas Act.’* In the Mobile decision there was no contract pro- 
vision capable of being construed as consent in advance of filing in- 
volved. In Cincinnati Gas & Electric Co. v. FPC,!" the same court that 
decided the principal case stopped to “discuss the merits” of a contention 


founded on the Mobile doctrine, although it was unnecessary in light of 


12 Supra note 4. 


18 The question of the constitutionality of unilateral abrogation of contracts was 
not in issue. The Supreme Court has held, however, that where state law, as con- 
strued by the state supreme court, permits a utility to recover higher rates than those 
fixed by the contract, Art. 1, § 10 of the Constitution (prohibiting states from pass- 
ing laws impairing the obligation of contracts) was not violated. Midland Realty 
Co. v. Kansas City Power & Light Co., 300 U.S. 109 (1937). But see Wichita Rail- 
road & Light Co. v. Public Utilities Commission of the State of Kansas, 260 U.S. 48 
(1922). 

14 Supra note 4. FPC v. Sierra Pacific Power Co., 350 U.S. 348 (1956), was a 
companion to the Mobile decision. It arose under the Federal Power Act, 49 Start. 
847 (1935), 16 U.S.C. §§ 791a-825u (1952). Sections 205(c), (d), and (e), and 
206(a) of the Federal Power Act are practically identical to § § 4(c), (d), (e), and 
5(a), respectively, of the Natural Gas Act. The Court held that the same principles 
applied in Mobile under the Natural Gas Act were equally applicable under the Fed- 
eral Power Act. 

15 This provision is set forth in toto in the court’s opinion in the principal case. 
For a discussion of the Commission’s position see, inter alia, the opinion of the Federal 
Power Commission in the proceedings below. In the Matter of United Gas Pipe Line 
Company, Docket No. G-9547, Opinion No. 295 (October 2, 1956). 

16 In the Matter of United Gas Pipe Line Company, id. at 5. 

17 246 F.2d 688 (1957). Discussion of the applicability of Mobile is found in other 
recent cases. See Texas Gas Corp. v. FPC, Civ. No. 13,751 D.C. Cir. Nov. 7, 
1957; South Carolina Generating Co. v. FPC, Civ. No. 7393, 4th Cir., Oct. 23, 1957, 
petition for cert. filed, 26 U.S.L. Weex 3200 (U.S. Dec. 31, 1957) (No. 697). 
Portsmouth Gas Co. v. FPC, 247 F.2d 90 (D.C. Cir. 1957). 





CASE NOTES 339 


the final disposition. After referring to the Mobile case, the court said 
that “these cases are readily distinguishable from this one, for here the 
service agreement expressly contemplates future filings and there has 
been no unilateral change in rates fixed by contract.” 18 

In another recent case,® the Commission ordered a single contract 
with one rate substituted for two existing contracts with different rates. 
On this particular facet of the case, the Commission was upheld by the 
Court of Appeals. While the decision did in effect allow a unilateral ab- 
rogation of an existing contract, it did so by holding that the findings 
satisfied section 5(a) of the act, rather than section 4. The dissent 
pointed out, however, that a Commission determination that the new 
rate is a reasonable one does not amount to a determination that the old 
rate is unreasonable.2° The dissent concluded that the Commission had 
not made findings necessary to support an exercise of section 5(a) 
power,” and in fact, that the proceedings below were based on section 
4 of the act. In Tyler Gas Service Co. v. FPC,?? the Court held that the 
Commission should have rejected a section 4 filing by a natural gas com- 
pany. As in the Mobile case, there was no contractual provision capable 
of being interpreted as consent to the increase. Respondent contended 
that the Mobile case was distinguishable and argued that a conversion 
tariff filed pursuant to an order of the Commission constituted a uni- 
lateral change in the contract rate and from the time of that change, 
the contract did not bar further unilateral increases. The court found, 
however, that the fact that Tyler Gas inferentially consented to a slightly 
higher cost of gas “is no basis for saying that it has agreed to be bound 
by later unilateral increases.” ** 

The significance of the instant decision lies in its comminution of 
attempts to distinguish and confine the Mobile decision. Its impact is 
immediate and forceful. Explicitly rejecting the argument that Mobile 
should be distinguished on the basis of the contract provision present in 
the instant case,?° the court holds that parties cannot by mutual consent 


18 246 F.2d 688, 693 (1957). 

19 Mississippi River Fuel Corp. v. FPC, Civ. No. 13,623 D.C. Cir. 1957, cert. 
denied, 26 U.S.L. WEEK 3186 (Dec. 12, 1957) (No. 567). 

20 Jd. at 14. 

21 Jd. at 17. 

22 247 F.2d 590 (1957), cert. denied, 26 U.S.L. Weex 3174 (Dec. 10, 1957). 

28 Id. at 593. Respondents in the instant case and in the Mobile decision ar; that, 
inasmuch as the pertinent parts of § 4 were incorporated from the Interstate ommerce 
Act, decisions involving the parallel sections of that act should be persuasive. Re- 
liance was placed on Armour Packing Co. v. United States, 209 U.S. 56 (1908). The 
Supreme Court in Mobile refused to reason by analogy, pointing out that the Inter- 
state Commerce Act precluded contracts of varying rates to different shippers; while 
the Natural Gas Act recognized the need for private contracts of varying terms. 
United Gas Pipe Line Co. v. Mobile Gas Corp., 350 U.S. at 345. 

24 See note 14 supra. 

25 The provision is set out in part in the text of this note. The particular contract 
provision in question is also capable of being interpreted as giving consent to the filing 
cnly, and not to the rate contained therein. 
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confer jurisdiction on the Federal Power Commission not given to that 
body by Congress. In effect, sections 4(d) and (e) have been debilitated. 
It is only after the parties have privately agreed on a new rate that the 
Commission can become involved in the rate changing process under 
section 4(e).76 

The reanimation of the Mobile doctrine by the decision in the instant 
case will force both the Federal Power Commission and the natural gas 
industry to adopt many revisions in regulatory procedure and in rate 
making practices. Sections 4(d) and (e) no longer provide the natural 
gas company with a method of effectuating rate increases in periods of 
sharply rising costs. There will be no protection against the unavoid- 
able time lag in obtaining a determination of the reasonableness of the 
new rates sought.?7_ In order to proceed without the consent of their 
customers, companies will have to resort to the longer and less protective 
procedures set up by section 5(a).7® This could result, for example, in 
original contract rates being set high enough to accommodate every 
possible cost increase imaginable over the life of the contract. 

Also consequent upon the decision in the instant case will be the im- 
portant change in the role of the Federal Power Commission in relation 
to the burden of proof. Section 4(e) provides that the burden of proof 
to show that the increased rate or charge is just and reasonable “shall be 
on the natural gas company ... .”*® Section 5(a), on the other hand, 
contains no such provision. Furthermore, under section 5(a) the duty 
is on the Commission to find, before making a new rate, that the existing 
rate is unjust and unreasonable.®° 

The most immediate and perhaps most drastic effect of this decision 
will be felt by the many companies now collecting money under the 
bonding provisions of section 4(e). Under the decision in the principal 
case, the Federal Power Commission would seem to have no other al- 
ternative than to order the termination of every 4(e) rate case now 
pending for lack of jurisdiction. Should this result ensue, the financial 
integrity of many of the nation’s utility companies would be seriously 
impaired.*1 This is of concern not only to the re ord but to the 
ultimate consumers who depend on these utilities for efficient service.*? 


26 Memphis Light, Gas and Water Division v. Federal Power Commission, at 7. 
The mutual consent that the instant decision requires for a § 4(e) increase seems 
unlikely to take place. A party to a long term contract with a fixed rate is not apt 
to agree to pay more unless the contract is substantially revised in his favor. 

27 See note 32 infra. 

28 The provisions of § 5(a) are only applicable prospectively. See note 9 supra. 

29 Supra note 3. 

80 Supra note 9. 

81 This decision may involve hundreds of millions of dollars in rebates. See the 
a Post and Times Herald, Nov. 22, 1957, § D, p. 6, col. 4. See also, note 

infra. 

82 The primary aim of the Natural Gas Act was to protect consumers from ex- 
ploitation by natural gas companies. FPC v. Hope Natural Gas Co., 320 U.S. 591, 
610 (1944). In Federal Power Commission Release No. 9567 (Dec. 3, 1957), Jerome 
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The National Gas Act is susceptible of the court’s interpretation of 
sections 4(d) and (€). However, it would seem to be equally susceptible 
of the interpretation under which the industry and the Commission have 
functioned for so long. In any event, the decision requires a complete 
reorientation of the thinking of both those who oversee and those sub- 
ject to the regulatory process and an upheaval in the process itself.** 


Mitchell S. Cutler 


FEDERAL Civit PROoCEDURE—APPEALS—RUNNING OF TIME FOR APPEAL 
From Date oF Frinav Decision—28 U.S.C. 1291—Jung v. K. & D. Min- 
ing Co., 246 F.2d 281 (7th Cir. 1957). 


On May 10, 1955, plaintiff's amended complaint was dismissed by the 
district court with leave to amend within twenty days. Before expira- 
tion of the period permitted for amendment the plaintiff moved to va- 
cate the order of dismissal or alternatively to allow an additional twenty 
day extension of the time permitted for amendment. The motion to 
vacate was denied but the motion for extension of the time for amend- 
ment was granted, and an order of dismissal with leave to amend en- 
tered in the docket. Twenty-two months later the plaintiff advised the 
trial court he would stand by the amended complaint and the court en- 
tered an absolute order of dismissal, from which the plaintiff immedi- 
ately appealed. Defendant contended the appeal was not timely since 
FeperaL Rutes oF Civit Procepure 73(a) requires that an appeal be 
taken within thirty days of entry of judgment. Held, appeal dismissed; 
an order of dismissal which allows a specified period for amendment auto- 
matically becomes the final decision, within the meaning of 28 U.S.C. 
1291, from which the time for appeal will commence to run if the 
plaintiff declines to amend within the period permitted. 

The federal courts of appeal have jurisdiction only over “final deci- 
sions”! which, by judicial interpretation, requires that the decision 
terminate the litigation on the merits leaving nothing to be done but 
enforcement of the judgment.? An absolute order of dismissal is a final 


Kuykendall, Chairman of the Federal Power Commission, is cited as stating “that 
the case [Memphis] is of major importance because it requires such radical adjust- 
ment of the rate procedure over that which was thought to be provided by the 
Natural Gas Act and which has been in use for many years. In the Commission’s 
opinion, the effect of the decision will be adverse to consumers, because the financial 
stability of many pipeline companies may be impaired or destroyed, thus hampering 
or perhaps terminating existing service and preventing continued and necessary ex- 
pansion of the industry.” 

83 The decision may have ramifications in the area of state regulation. Many state 
statutes have provisions comparable to those contained in the Natural Gas Act, ie., 
Inn. Ann. Stat., c. 111 2/3, § 36; Wasn. Rev. Cong, § 80.28.060. The new judicial 
exegesis in the federal courts could cause a reappraisal on the state level. 

128 U.S.C. 1291 (1948). 

2 United States Sugar Corp. v. Atlantic Coast Line R. Co, 196 F.2d 1015, 1016 
(5th Cir. 1952). 
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decision from which an appeal may be taken,’ although the proper 
course is for the plaintiff to announce to the trial court his election to 
stand on the complaint, let final judgment then be entered and appeal 
from that final judgment.* Final decisions of the district court must be 
appealed within thirty days from the time of entry of judgment in the 
docket,® but the running of the time for appeal is terminated by motions 
made under FeperaL Rutes or Civit Procepure 50(b),* 52(b)? or 59.8 
Once an absolute order of dismissal has been entered a plaintiff is not en- 
titled to amend his complaint as a matter of right, but only through the 
discretion of the trial court under FeprraL Ru.es or Civit ProcepuRE 
59 or 60(b).® Therefore, an order of dismissal must contain leave to 
amend if the court is to retain power to permit amendment without re- 
opening the judgment.’® 

A dismissal of a complaint by the district court which grants leave 
to amend is not a final decision if the plaintiff appeals during the period 
for amendment.!! The court in Oppenheimer v. F. J. Young & Co.,'? 
held that an order which provided for amendment within a specified 
period did not dispose of the litigation and was not final, while the court 
in Cory Bros. & Co. v. United States, expressly held that an order 
of absolute dismissal, after expiration of the period permitted for 
amendment, is required in order to make a final decision of the cause. 
It is decided without question that a final decision must be noted in 
the docket in order to constitute an appealable order,’* and it is generally 
held that the judicial intent of the trial judge determines whether a 
docket notation constitutes entry of judgment from which the time for 
appeal will run.® There is a split in the circuits, however, in those cases 
in which the trial judge enters two substantially identical orders, either 


3 Wilson v. Republic Iron & Steel Co., 257 U.S. 92, 96 (1921) ; Sosa v. Royal Bank 
of Canada, 134 F.2d 955, 956 (1st Cir. 1943). 


4 Asher v. Ruppa, 173 F.2d 10, 11 (7th Cir. 1949). Plaintiff was not given leave 
to amend so the appeal was construed to constitute his election to stand on the com- 
plaint. 


5 Fep. R. Civ. P. 73(a). If the United States is a party, the litigants are permitted 
sixty days to file notice of appeal. 

6 Providing for a motion for judgment. 

7 Providing for amendment of findings of fact. 

8 Providing for alteration or amendment of a judgment or motion for a new trial. 

9 Fep. R. Civ. P. 59 permits amendment of the judgment or a new trial if the motion 
is made within ten days of the judgment. Rule 60(b) permits relief from a judgment 
or order and the motion must be filed within one year, except for certain reasons 
inapplicable to the instant case. See also, Von Wedel v. McGrath, 100 F. Supp. 434 
(D.N.J. 1951), aff'd, 194 F.2d 1013 (3d Cir. 1952); Kelly v. Delaware River Joint 
Comm’n., 187 F.2d 93 (3d Cir.), cert. denied, 392 U.S. 812 (1951). 


10 Szalkiewicz v. Farrell Lines Inc., 142 F. Supp. 496, 498 (S.D.N.Y. 1956). 

11 Western Electric Co. v. Pacent Reproducer Corp., 37 F.2d 14 (2d Cir. 1930). 

12 144 F.2d 387 (2d Cir. 1944). 

13 47 F.2d 607. (2d Cir. 1931). 

14 Fep. R. Crv. P. 58; Weldon v. United States, 196 F.2d 874 (9th Cir. 1952). 
15 Monarch Brewing Co. v. George J. Meyer Mfg. Co., 130 F.2d 582 (9th Cir. 1942). 
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of which could constitute entry of judgment. The United States Court 
of Appeals for the First Circuit, in United States v. Higginson, held 
that a second order in the docket is prima facie the entry of judgment 
from which the time for appeal should run, in accordance with the 
criminal procedure rule announced by the Supreme Court in United 
States v. Hark.1* The Second Circuit, on the other hand, in Matteson 
v. United States,'* held that the first order constitutes entry of judgment 
unless the judicial intent is otherwise indicated, on grounds that the first 
entry should not be subject to re-evaluation or definition. 


The court in the instant case refrained from characterizing the appeal 
before it as a problem of entry of judgment, but confined its opinion 
to an analysis of the concept of final decision. Adoption of the instant 
rule that an order of dismissal with leave to amend 1s automatically the 
final decision upon expiration of the period permitted for amendment 
was based upon an “implication” in the case of Western Electric Co. v. 
Pacent Reproducer Corp., ° even though that case actually held that 
an order of dismissal with leave to amend is nothing more than an order 
sustaining a motion to dismiss” and that an absolute order of dismissal 
is required if no amendment is filed. The real consideration of the 
instant court, however, was one of policy against piecemeal appeals 
and the desire for finality of litigation. 


By characterizing the problem in the instant case as one concerning 
final decision, rather than entry of judgment, the court avoided the 
problems which arise when a district court enters two substantially 
identical orders and adopted the rule that the order automatically be- 
comes the final decision upon expiration of the period permitted for 
amendment. If the problem is characterized as one concerning entry 
of judgment the court would necessarily be inclined to reach a contrary 
result, since under the prima facie rule of the Higginson case the time for 
appeal would run from the second entry, and even under the Matteson 
rule it could be held that an order of absolute dismissal, subsequent to dis- 
missal with leave to amend, indicates the trial court’s intent that the 
absolute dismissal constitutes entry of judgment. In either case the 
second order could be held to constitute the true entry of judgment, in 


16 238 F.2d 439 (1st Cir. 1956). 
17 320 U.S. 531 (1944). 


18 240 F.2d 517 (2d Cir. 1956); For a comparison of the conflicting rules of the 
First and Second Circuits, see 70 Harv.L.Rev. 1474. 


19 Supra note 11; The Western Electric Co. case stated that even if such an order 
could be held to be self-executing, it made no difference in the decision because the 
appeal was taken before expiration of the amendment time. Although not cited by the 
court in the principal case, there is a very strong implication in Lucy v. Board of 
Trustees of University of Alabama, 213 F.2d 846 (5th Cir. 1954), that the order is 
appealable after the period allowed for amendment, providing the record shows that 
no amendment was made. 


20 An order which merely sustains a motion to dismiss without actually dismissing 
p complaint is not an appealable order. Wright v. Gibson, 128 F.2d 865 (9th Cir. 
1942). 
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which case the appeal in the instant case would have been timely within 
beef ee permitted by FeperaL Rutes or Civit Procepure 73. 

e rule of the instant case, although not supported by precedent, 
is clear, concise, and easily applied. Because of these factors it will 
probably be received with favor throughout the federal circuits. A 
reasonable interpretation of the principal decision would also permit ap- 
plication of the rule to any case in which the court dismisses a com- 
plaint and attaches a condition which must be fulfilled within a specified 
period. The act of the trial judge in entering a subsequent order of 
absolute dismissal can no longer be relied upon to indicate his intent that 
the first order was not the entry of judgment from which the time for 
appeal should run. 

e determination of the “perfect” rule is, at best, arbitrary, and the 
primary consideration should be establishment of a course of procedure 
readily cognizable to all attorneys practicing before the federal courts. 
A mandatory requirement that the trial court affirmatively state that an 
order is self-executing upon non-compliance with the condition would 
leave no doubt as to the finality of the order. Amendment of the 
FEDERAL Ruzes oF Crvit Procepure to this effect would appear to be 
the only practical means of assuring stability in this: area. 

Until such time as the proper course is clearly defined by such an 
amendment, attorneys perfecting appeals would be well advised to request 
that an express statement of the trial court’s intent, affirmative or nega- 
tive, be included in any order of dismissal which includes leave to 


amend, or any other condition to be performed within a fixed period 
after entry of the order. 


George F. Wilsey 


INsuRANCE — McCarran-Fercuson Act — VariABLE ANNUITY CONTRACT 
as Security not Susyect To SEC.—SEC v. The Variable Annuity Life 
Ins. Co., 155 F. Supp. 521 (D.C.D.C. 1957). 


The Securities and Exchange Commission sued to enjoin the Variable 
Annuity Life Insurance Company of America from selling or offering 
for sale certain contracts called “variable annuity” contracts or policies 
unless and until the contracts were registered with the SEC in accord- 
ance with the provisions of the Securities Act of 1933,’ and the Com- 
pany complied with the provisions of the Investment Company Act of 
1940, on the ground that the contracts were securities. Held, com- 
plaint dismissed; although the variable annuity contract is a “security” as 
defined by the Securities Act and a company selling such contracts is an 
“investment company” as defined by the Investment Company Act, the 
McCarran-Ferguson Act (McCarran Act)* prevents the varible annuity 


1 48 Stat. 74 (1933), 15 U.S.C. § § 77a-77aa (1952). 
254 Srat. 789 (1940), 15 U.S.C. § 80a (1952). 
859 Srar. 33 (1945), as amended, 15 U.S.C. § § 1011-1015 (1952). 
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contract from being subject to the registration requirements of the Se- 
curities Act and exempts a company selling such contracts from the re- 
quirements of the Investment Company Act, where the contract is called 
an annuity policy, and the company is chartered as an insurance com- 
pany and regulated and licensed by the local insurance authorities. 

The McCarran Act declares that the continued regulation and taxa- 
tion of the business of insurance by the several States is in the public 
interest, that the business of insurance shall be subject to state law and 
that “no Act of Congress shall be construed to invalidate, impair or 
supersede any law enacted by any state for the purpose of regulating 
the business of insurance or which imposes a fee or tax upon such busi- 
ness unless such Act specifically relates to the business of insurance.” * 
It was further provided, by moratorium, that after June 30, 1948, the 
Sherman Act, the Clayton Act and the Federal Trade Commission Act 
should be applicable to the business of insurance to the extent that such 
business is not regulated by state law. 


The exclusive purpose of the McCarran Act was to counteract any 
adverse effect that the decision in United States v. South-Eastern Under- 
writers Ass’n.® might be found to have on state regulation of insurance.* 
Prior to this decision, the business of insurance was exclusively and ex- 
tensively regulated and taxed by the several States.? The South-Eastern 
Underwriters case reversed a long line of decisions holding that insur- 
ance was not commerce and held that insurance transactions transcend- 
ing state lines constituted interstate commerce which was subject to 
Congress’ power under the commerce clause. Serious doubts immedi- 
ately arose as to constitutional validity of state insurance laws® because 
of the implied prohibitions on state power contained in the commerce 
clause. The McCarran Act was enacted to give support to existing 
and future state systems for regulating and taxing the business of insur- 
ance,!® but was not intended to clothe the states with power to regulate 
or tax insurance beyond that which they had been held to possess prior 
to the decision in the South-Eastern Underwriters case.11_ Thus limited, 
the act was held to be inapplicable to the decision of a case involving a 
conflict between the Limited Liability Act’ and a state insurance law 


459 Srar. 34 (1945), 15 U.S.C. § 1012(b) (1952). 

5 322 U.S. 533 (1944). 

6 Maryland Cas. Co. v. Cushing, 347 U.S. 409, 413 (1953). 

7 Paul v. Virginia, 75 U.S. (8 Wall.) 168 (1868), held that the business of insur- 
ance was not commerce. Consequently, there was no attempt by the federal government 


to regulate insurance. There was, however, extensive state legislation on insurance. 
See New York Life Ins. Co. v. Deer Lodge County, 231 U.S. 495 (1913). 


891 Conc. Rec. 478, 1085 (1945) ; H.R. Rep. No. 143, 79th Cong., Ist Sess. 2 (1945). 


® Cooley v. Board of Wardens of the Port of Philadelphia, 53 U.S. (12 How. 299) 
143, 152 (1851). 


10 Prudential Ins. Co. v. Benjamin, 328 U.S. 408 (1946). 
11 Maryland Cas. Co. v. Cushing’ supra note 6. 
12 49 Star. 960 (1935), as amended, 46 U.S.C. §183 (1952). 
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providing for a direct action against the insurer,’* and to pose no bar to 
the indictment of an insurance company, its president, and one of its 
general agents for use of the mails in executing a scheme calculated to 
defraud.4* On the other hand, the act has been invoked to dismiss an 
action for treble damages under the Sherman Anti-trust Act against an 
insurance rate fixing combination acting pursuant to a state law,’ and 
to deny the Federal Trade Commission jurisdiction over alleged false 
and misleading advertising in the interstate business of insurance where 
the states in which the business was being conducted had enacted statutes 
regulating false and misleading advertising.’ 


In deciding the instant case, the court interpreted the McCarran Act 
as excluding all federal agencies from regulatory jurisdiction over all 
insurance companies and insurance businesses except such agencies as 
the act then excepted or the Congress might in the future except. The 
SEC was excluded because it was not excepted. The court cited Mary- 
land Cas. Co. v. Cushing," The American Hospital and Life Ins. Co. v. 
FTC,* and National Cas. Co. v. FTC™ as authorities in support of its 
interpretation. 


In Maryland Cas. Co. v. Cushing, the court of appeals had held that a 
Louisiana insurance statute which authorized a direct suit “against the 
insurer within the limits and purpose of the policy” 2° was nothing more 
than a permissible regulation of insurance authorized by the McCarran 
Act and not in conflict with any feature of admiralty law, nor with any 
remedy peculiar to admiralty jurisdiction.** In reversing, the Supreme 
Court held that the McCarran Act was not relevant to the decision of 
the case and stated that it was not the intention of Congress in enacting 
the act to clothe the states with any power to regulate or tax the business 
of insurance beyond that which they had been held to possess prior to 
the decision of the South-Eastern Underwriters case, and that the ques- 
tion of whether the application of the direct action statute conflicts 
with federal maritime law was not touched by that decision.2? This case 
implies that the act did not sweep the entire field of insurance clear of 
the operation of federal statutes and that when a state insurance statute 


18 Maryland Cas. Co. v. Cushing, supra note 6. 
14 United States v. Sylvanus, 192 F.2d 96 (7th Cir. 1951). 


15 North Little Rock Transp. Co. v. Casualty Reciprocal Exchange, 181 F.2d 174 
(8th Cir. 1950). 


16 The American Hospital and Life Ins. Co. v. FTC, 243 F.2d 719 (5th Cir. 1957) ; 
National Cas. Co. v. FTC, 245 F.2d 883 (6th Cir. 1957). Certiorari has been granted 
in both of these cases. 26 U.S.L. Weex 3147 (U.S. Nov. 12, 1957) (No. 435 and 
436). 

17 347 U.S. 409 (1953). 

18 Supra note 16. 

19 Jd. 

20 347 U.S. at 411. 

21 Jd. at 412. 

22 Td. at 413. 
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conflicts with a federal statute the test to be applied in determining 
whether the act took a particular federal statute out of the picture was 
whether the subject sought to be regulated by the federal statute was 
regulated by the states prior to the South-Eastern Underwriters case. 

In both The American Hospital and Life Ins. Co. v. FTC and Na- 
tional Cas. Co. v. FTC, the courts relied on the McCarran Act to hold 
that the regulation of allegedly unfair and deceptive advertising prac- 
tices of insurance companies was not within the jurisdiction of the FTC. 
The court in the American Hospital case stated that the purpose of the 
act was to give support to existing and future state systems for regulat- 
ing and taxing the business of insurance,** and based its decision on the 
provision of the act which provided for a moratorium, after which the 
FTC Act was to apply to the business of insurance to the extent that 
such business was not regulated by state law.** Senator McCarran was 
quoted as stating that the Supreme Court “specifically, directly and em- 
phatically put it [insurance] into the category of interstate commerce” 
and “put it squarely under the Sherman Act, the Clayton Act and other 
Acts.” 25 The court in National Cas. Co. v. FTC, in discussing the 
moratorium part of the act, stated that it appeared more logical to con- 
clude that the purpose of the moratorium was to deprive the federal 
agencies of their newly acquired jurisdiction over the business of in- 
surance in order to restore such jurisdiction to the States if they elected 
to resume it.?¢ 

In United States v. Sylvanus," an insurance company, its president, 
and one of its general agents were indicted under the Mail Fraud Act®® 
for using the mails for the purpose of executing a scheme to defraud, in 
a fact situation similar to those involved in the American Hospital and 
National Cas. Co. cases. In rejecting the defendants’ contention that the 
indictment was fatally defective because of the McCarran Act, the court 
said that while the act clearly established a policy upon the part of the 
national government to refrain from interference with the regulation and 
taxation of insurance companies by the several states, it could not prop- 
erly be said that the indictment concerned the regulation of insurance, 
and that it was not the intent of Congress to surrender control of the 
use of the mails.”® 

The South-Eastern Underwriters case subjected the interstate business 
of insurance to the federal statutes enacted and the federal agencies es- 
tablished to control interstate commerce. The purpose of the McCar- 
ran Act, as indicated by the decisions discussed above, was to return 


23 243 F.2d at 722. 

24 Id. at 723. 

25 Ibid. 

26 245 F.2d at 887. 

27 192 F.2d 96 (7th Cir. 1951). : 

28 62 Start. 763 (1948), as amended, 18 U.S.C. § § 1341-1342 (1952). 
29 192 F.2d at 100. 
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this newly acquired jurisdiction, with certain exceptions, to the several 
states, but the act does not appear to have been intended to oust the 
federal government of jurisdiction which it had prior to the decision. 
The instant court was of the opinion that the variable annuity contract 
was a “security” within the terms of the Securities Act of 1933, and that 
the defendant was an investment company as defined by the Investment 
Company Act of 1940.°° The exclusion of the SEC from jurisdiction 
over the variable annuity contract therefore represents an expansion of 
the purpose and exclusive effect of the McCarran Act, since the variable 
annuity contract, by falling within the statutory definition of a securi 
would become subject to the SEC not by virtue of the 1944 decision in 
United States v. South-Eastern Underwriters Ass’n., but by virtue of a 
statute enacted eleven years before this decision. 

The Securities Act and the Investment Company Act were enacted 
to protect investors by requiring an adequate disclosure of information 
in transactions dealing with securities.*1 The effect of the instant decision 
is to exempt a security from being subject to the Securities Act. This 
result is unfortunate since it is destructive of the policy embodied in the 
Securities Act and the consequence of an unnecessary. expansion of the 
McCarran Act. A decision authorizing concurrent jurisdiction to the 
SEC, along the lines of United States v. Sylvanus, would have been more 
consistent with those decisions which have interpreted the McCarran 
Act in regard to its purpose. 


David H. C. Lee 


Miutirary Law—Muttipticiry oF CHarces—Missinc Unit MoveMENT 
AND RELATED Orrenses—United States v. Posnick, 8 U.S.C.M.A. 201, 
24 C.MLR. 11 (1957). 


Accused was convicted by a special court martial of remaining absent 
from his unit without authority’ and of neglect of duty by missing the 
movement of his ship. His unauthorized absence continued for one 


80 There is a conflict as to whether or not a variable annuity is actually a security 
as defined by the Securities Act. See Day, A Variable Annuity is not a “Security”, 
32 Notre Dame Law. 642 (1957); Schechter, Variable Anmuties—Boon or Bane?, 
1956 Ins.L.J. 764. Holding it to be an annuity exempt from the Securities Act would 
better promote the policies of both the national and state governments in this area. 
43 Va.L.Rev. 699 (1957). 

$1 A. C. Frost and Co. v. Coeur D’Alene Mines Corp., 312 U.S. 38, 40 (1940) ; H.R. 
riiey 85, 73d Cong., Ist Sess. 2-4 (1933); 54 Srar. 789 (1940), 15 U.S.C. § 80a 

1 Unirorm Cope or Miuitary Justice, Article 86(3); 64 Srar. 135 (1950); 
U.S.C. § 886 (Supp. IV, 1952). “Any member of the armed forces who, without 
proper authority—(3) absents himself or remains absent from his unit, organiza- 
tion, or other place of duty at which he is required to be at the time prescribed ; shall 
be punished as a court-martial may direct.” 

2 Unirorm Cope or Miuitary Justice, Article 87; 64 Srar. 135 (1950) ; 10 U.S.C. 
§ 887 (Supp. IV, 1952). “Any person subject to this code who through neglect or 








CASE NOTES 349 


week, commencing at an earlier date than that of his offense of missing 
the movement of his ship. The court was instructed as to the maximum 
sentences for missing movement through neglect and of absence without 
leave (AWOL), but was not instructed that the two offenses were 
multiplicious. The sentence awarded did not exceed the maximum for 
missing movement. Held, reversed; rehearing ordered as to sentence. 
The failure of the president to instruct the court that AWOL is a lesser 
included offense of missing movement was prejudicial to the rights of 
the accused regardless of the actual sentence imposed. 

The offense of AWOL, though of common law origin, had been codi- 
fied in England by the 14th century.* It has descended to our law 
through colonial legislatures,* the Continental Congress® and finally the 
Congress of the United States.* Intentional missing movement was for- 
merly punishable as conduct to the prejudice of good order and disci- 
pline,’? whereas neglectful missing movement was not punishable as a 
separate offense, but as an aggravated offense of AWOL.® Because the 
armed services had been plagued by absentees who had missed movement 
during World War II, Article 87° was enacted in the Uniform Code of 
Military Justice in 1951.° At that time Congress expressed the intent to 
create an offense less serious than desertion and more serious than 
AWOL," but did not express whether the new offense should be multi- 
plicious with either of the older offenses. 

Multiplicity of charges is not allowed as a basis for awarding sentence 
because an accused cannot be sentenced twice for the same offense.!? 
However, one act or transaction may include more than one offense 
provided that each requires proof of an element not required of the 
other.!* The foregoing test was employed by the United States Supreme 
Court in United States v. Blockburger,* and the same court, in Pereira 
v. United States, affirmed a conviction of two crimes, mail fraud and 


design misses the movement of a ship, aircraft, or unit with which he is required in 
the course of duty to move shall be punished as a court-martial may direct.” 

3 Articles of War of Richard II—A.D. 1385, Item V; WintHRop, Miritary Law, 
at 904 (2d ed. 1920). 

4 NicnoLas Boone, MiLtrary DiscipLInE: THE CoMPLeaT Soutpier, at 72 (1701). 


5 Articles of War of 1776, Section VI, Art. 2; JouRNALS oF THE CONTINENTAL Con- 
GRESS, 1774-1789, Vol. V at 792 (1906). 

6 See note 1 supra. 

7 Articles for the Government of the Navy, Article 22; 34 U.S.C. § 1200 (1946) 
(later amended by 10 U.S.C. § 934 (Supp. IV, 1952) ). 

8 United States v. Thompson, 2 U.S.C.M.A. 460, 9 C.M.R. 90 (1953). 

9 See note 2 supra. 

10 United States v. Johnson, 3 U.S.C.M.A. 174, 11 C.M.R. 174 (1953). 

11 Hearings Before a Subcommittee of the House Committee on Armed Services, 
H.R. 2498, 81st Cong., 1st Sess. at 1258 (1949). 

12 United States v. Larney, 2 U.S.C.M.A. 563, 10 C.M.R. 61 (1953). 

18 Manual for Courts-Martial, United States, 176a(8) (1951). 

14 284 U.S. 299 (1932). : 

15 347 U.S. 1 (1953). 
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transporting stolen property in interstate commerce, from the single 
criminal act of mailing a fraudulently obtained check to another state. 

Military courts have followed the Blockburger case to differentiate 
between separate and multiplicious offenses. For example, the Court of 
Military Appeals has held that the act of striking and killing a man while 
operating a motor vehicle in a drunken condition is punishable both as 
manslaughter and as drunken driving, and further that the intent of 
Congress in enforcing separate duties and norms of behavior should be 
considered.’* However, charges of robbery and assault with a dangerous 
weapon have been held multiplicious because all the facts required to 
prove the latter are also required of the former.’ A navy board of re- 
view has held that the act of discharging a firearm while assaulting on. 
person was punishable both as assault and as wrongful discharge of a 
firearm endangering human life because persons other than the one as- 
saulted were endangered by the defendant’s act.'* 

A thorough discussion of separability of offenses arising from the same 
act appears in United States v. Larney,’ in which the Court of Military 
Appeals unanimously held that the offense of failing to obey a specific 
order to report to another unit” is not multiplicious with the offense of 
AWOL from the new unit for the period between the times of required 
and actual reporting. The basis of the holding was the additional fact 
test of the Supreme Court in United States v. Blockburger.*_ The facts 
required to prove the disobedience of an order to report to a specified 
unit will not establish the offense of AWOL, since one may remain 
under military control during the period of the alleged absence.? It is 
even clearer that the proof of AWOL will not always involve the proof 
of a lawful order to report to a unit by a certain time. However, 
though only one act or failure to act may constitute the two offenses, 
each offense contains an element requiring proof of an additional fact. 

AWOL and missing movement are breaches of the duty to be with a 
unit at a prescribed time. The fact that a unit has moved from a certain 
location is not needed to establish AWOL but is required to prove miss- 
ing movement.* Similarly, the existence or failure of military control 
over the accused has no bearing upon proof of missing movement, while 
it is an essential element of AWOL.™* Failure to return is one act, but 
it may include all the necessary elements of two separate offenses, 
AWOL and missing movement. 


16 United States v. Beene, 4 U.S.C.M.A. 177, 15 C.M.R. 177 (1954). 

17 United States v. McVey, 4 U.S.C.M.A. 167, 15 C.M.R. 167 (1954). 

18 United States v. Schwarz, N.C.M. 55 02666, 20 C.M.R. 497 (1955). 

19 2 U.S.C.M.A. 563, 10 C.M.R. 61 (1953). 

20 Unirorm Cope or Miitary Justice, Article 92(2); 64 Srar. 136 (1950); 10 
U.S.C. § 892 (Supp. IV, 1952). 

21 284 U.S. 299 (1932). 

22 United States v. Snyder, A.C.M. 7920, 15 C.M.R. 856 (1954). 

23 United States v. Thompson, supra note 8. 

24 United States v. Snyder, supra note 22. 
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The holding of the instant case is based upon the test of separability 
employed in United States v. Blockburger®® and subsequent military 
cases.* But in applying the additional fact test, the court assumed, as a 
matter of law, that the facts which establish missing movement must 
necessarily establish AWOL.** As dictum the court said that tests of 
separability have no consequence when an act becomes the basis of two 
offenses under the Uniform Code of Military Justice and when one of- 
fense incorporates the other. 

Though the question as to the multiplicity of missing movement and 
AWOL is one of first impression, a ruling contra to that of the instant 
case may be inferred from prior decisions of the court. For example, in 
the Larney case*® the offense of failure to obey an order to be present at 
a certain time did not include the extended absence. Therefore, in the 
analogous situation of the instant case the absence would not have been 
a lesser included offense of breach of a duty to be on board at sailing 
time. The present case, by disregarding the individual elements of each 
offense and relying on the overall effect, appears to be a departure from 
the orthodox application of the multiplicity test. The result of the ruling 
is to merge all AWOL offenses with missing movement when the latter 
occurs within the established period of absence, so that the maximum 
punishment for missing movement aggravated by a long unauthorized 
absence is the same as when no aggravation occurs. Men with poor 
conduct records who miss movement could thus be induced to evade the 
authorities and remain AWOL for a long period instead of reporting to 
the nearest service unit, since their maximum punishment would be the 
same regardless of the period of absence. The holding of the instant 
case may therefore be detrimental to the consistent and just enforcement 
of discipline in the armed forces. 


Richard M. Thomas 


NATURALIZATION—CONSCIENTIOUS OBJECTION To Bearinc ARMS—EXEMP- 
TION BaseD ON REticious Trarmninc AnD Betier—In re Hansen, 148 
F. Supp. 187 (D. Minn. 1957). 


Petitioner, a fifty-nine year old native of Denmark who had lived in 
this country for thirty years, claimed exemption from taking the oath 
to “bear arms” required in naturalization proceedings on the ground that 
he was a conscientious objector within the meaning of section 337 of the 
Immigration and Nationality Act of 1952.1 That section grants exemp- 


25 United States v. Blockburger, 284 U.S. 299 (1932). 


26 United States v. Larney, supra note 12; see also, United States v. Soukup, 2 
U.S.C.M.A. 141, 7 C.M.R. 17 (1953). 


278 U.S.C.M.A. at 203-204. 
28 United States v. Larney, supra note 12. 
166 Srart. 258, 8 U.S.C. § 1448 (1952). 
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tion from the military service oath to an applicant for citizenship “who 
shows by clear and convincing evidence . . . that he is a to the 
bearing of arms . . . by reason of religious training and belief... .” Peti- 
tioner’s religious code resulted from a sincere personal belief in a Supreme 
Being rather than from formal religious training.? Held, exemption 
granted; religious training and belief is a single concept and not properly 
severable. 

The Nationality Acts of 1906* and 1940* did not specifically require 
an applicant for citizenship to swear that he would “bear arms” in defense 
of the Constitution, but required only an oath to “support and defend 
the Constitution . . . against all enemies, foreign and domestic. . . .” 
However, the Supreme Court later held that the requirement to support 
and defend the Constitution included an obligation to bear arms.5 This 
holding of the Court was reversed in the Girouard case of 1946 which 
held that an objection to bearing arms would not defeat a petition for 
citizenship. Congress subsequently amended the Nationality Act to the 
effect that an applicant for citizenship must take an oath to bear arms, 
unless by reason of “religious training and belief” he was opposed to 
such an oath, in which case an alternative oath similar to the one con- 
tained in the Nationality Act of 1940 could be substituted.” Similar 
provisions were contained in the Immigration and Nationality Act of 
1952.8 

Exemption from military service by reason of a conscientious objection 
based on “religious training and belief” was first granted under the 
Selective Training and Service Act of 1940.9 The previous Selective 
Draft Act of 1917 provided exemption only for those who were mem- 
bers of a “well-recognized religious sect or organization . . . whose exist- 
ing creed or principles forbid its members to participate in war. . . .”10 
Thus, after 1950, by the passage of the Internal Security Act" amend- 
ing the Nationality Act of 1940,’ the statutory criterion for exemption 


2 Petitioner stated that his opposition to military service is “caused by a feeling 
of duty toward ‘neighbor’ — a regard toward neighbor which is tied to my relation 
to God. . . . I believe that God is the source and cause of my opposition. It is my 
will to do God’s will, and my conscience before God restrains me from being a party 
to war.” 148 F. Supp. at 189. 

8% Act of June 29, 1906, c.3592, § 4, 34 Srar. 597. 

4 Nationality Act of 1940, c.876, § 335, 54 Srar. 1157. 

5 United States v. Macintosh, 283 U.S. 605 (1931); United States v. Bland, 283 
U.S. 636 (1931), with Chief Justice Hughes and Justices Holmes, Brandeis, and 
Stone dissenting in both cases; United States v. Schwimmer, 279 U.S. 644 (1929), 
Justices Holmes, Brandeis and Sanford dissenting. 

6 Girouard v. United States, 328 U.S. 61 (1946). It is significant to note that this 
was a change in thought as well as in the personnel of the court since the dissenters 
under the earlier opinions, note 5 supra, were deceased. 

T Internal Security Act of 1950, c.1024, § 29, 64 Srar. 1017. 

8 Note 1 supra. : 

® Selective Training and Service Act of 1940, c.720, § 5, 54 Start. 889. 

10 Act of May 18, 1917, c.15, §4, 40 Srar. 78. 

11 See note 7 supra. 

12 See note 4 supra. 
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from military service for both alien and native-born citizens was a con- 
scientious objection resulting from “religious training and belief.” 

Neither the Selective Training and Service Act of 1940 nor the 
Internal Security Act of 1950' defined “religious training and belief,” 
and the courts did not interpret the phrase during the life of the Internal 
Security Act, which was superseded by the instant provision of the Im- 
migration and Nationality Act of 1952.* However, numerous decisions 
arising under the Selective Training and Service Act of 1940 held that 
the objection to mili service must have a religious basis, and not 
merely be the result of philosophical, sociological or political views.'® 

The decisions were indefinite as to the degree of religious belief re- 
quired, but the courts generally based exemption from military service 
on the extent of religious training received by the individual,” and the 
tenets of a particular sect were controlling if stated to be the principal 
source of the individual’s training.'® 

However, religious “belief” has been defined in the Immigration and 
Nationality Act of 1952'® and also in the Selective Service Act of 1948?° 
as “an individual’s belief in a relation to a Supreme Being involving duties 
superior to those arising from any human relation. . . .” 

In the instant case, petitioner admitted that he was guided in his 
belief by a personal religious code, but not a moral code unrelated to a 
Supreme Being. The government contended that petitioner’s religious 
training did not oppose military service and that his belief, though 
sincere, was not in harmony with his training. The bona fides of peti- 
tioner’s claim was evident since he was fifty-nine years of age and, 
therefore, exempt from conscription. 

In a similar case, In re Nissen,21 a federal district court first denied 
a petition for naturalization by a pacifist Lutheran minister on the ground 
that belief without training is not sufficient to satisfy the statutory re- 
quirement of “religious training and belief.” Later, however, the same 
court granted a reconsideration of the petition on the ground that 
Congress had not emphasized the necessity of religious training in its 
legislation.”* 


13 See note 9 supra. 
14 See note 7 supra. 
15 See note 1 supra. 


16 United States v. Kauten, 133 gh. 703 ia & (1040): Can Berman v. United States, 
156 F.2d 377 (9th Cir.), cert. denied, 329 ) ; George v. United States, 
196 Fa 445 (9th Cir.), cert. denied, 344 Us. on (1952). 

17 Berman v. United States, supra, note 16, at 381-382 (dictum) ; United States v. 
Alvies, 112 F. Supp. 618 (N.D. Calif. 1953) ; United States v. Evergan, 102 F. Supp. 
128 (S.D. W.Va. 1951). 


18Roberson v. United States, 208 F.2d 166 (10th Cir. 1953); Head v. United 
States, 199 F.2d 337 (10th Cir. 1952). 


19 See note 1 supra. 
20 62 Strat. 612 (1948), as amended, 50 U.S.C.A. App. § 456 (j) (1951). 


21138 F. Supp. 483 (D.Mass. 1955). The case was criticized in 56 Cor.L.REv. 
1233 (1956). 


22 146 F. Supp. 483 (1956). 
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Congress, by defining the word “belief” in the “religious training and 
belief” requirement as a basis for conscientious objection to mili 
service, has shown its intent to protect an a. for citizenship from 
the necessity of violating his religious belief in relation to a Supreme 
Being in order to become a citizen of the United States. Therefore, the 
court in the principal case properly held that “religious training and 
belief” is a single concept, the product of which is a sincere belief in 
relation to a Supreme Being which prohibits the believer from participat- 
ing in war. Religious training, formal or otherwise, is evidence of the 
sincerity of the professed belief, but is not a prerequisite to such belief. 


H. Wayne Wadsworth 


PaTENTS—REIsSUES—ESTABLISHING INTERVENING RiGHTs UNDER SECTION 
252 oF THE 1952 Patent Act—Southern Saw Service Inc. v. Pittsburgh- 
Erie Saw Corp., 239 F.2d 339 (Sth Cir. 1957), reversing 136 F. Supp. 
96 (N.D. Ga. 1955), cert. denied, 353 U.S. 964 (1957). 


In an action for infringement of the broadened claims of a reissue 
patent, the district court held the claims valid and infringed, and the 
intervenor’s experimental and non-commercial use of the infringing ma- 
chine insufficient in law to create an intervening right either under the 
old law’ or the new? since an intervening right could be created only 
by substantial use prior to the reissue.* Before the issuance of the original 
patent, the intervenor, seeing the patentee’s wrapping machine, had his 
employee build a machine as a model. The intervenor showed his model 
to the patentee and offered the patentee a license to use the intervenor’s 
improvements in return for a license to use the patentee’s machine after 
the issuance of the patent. The intervenor did not intend to use his 
machine commercially. The patentee refused the intervenor’s offer and 
obtained a reissue patent with broadened claims covering the intervenor’s 
machine. Held, reversed and reinstated the defense of intervening rights; 
the Patent Act of 1952 gives an intervenor an absolute right to continue 
using an infringing machine without regard to the extent of its use prior 
to reissue and subject only to the requirement that its use must not 
infringe any original valid claim which was carried over into the reissue 
patent. 

It is a well established principle of Patent Law that a patentee dedicates 
or surrenders all that he discloses except so far as the claims reserve it.* 
However, a patentee who has through inadvertence, accident, or mistake, 
failed to protect fully the invention in the patent is allowed to correct 


1 45 Strat. 732 (1924). 

2 35 U.S.C. § 252 (1952), herein referred to as the Patent Act of 1952. 
8 136 F. Supp. 96, 102 (N.D. Ga. 1955). 

4 Mahn v. Harwood, 112 U.S. 354 (1884). 
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his mistake by a reissue patent.’ His rights under the reissue are then 
determined with due consideration to any intervening rights which 
other parties may have acquired in the invention which he initially failed 
to claim.® 

The issue as to intervening rights arises only when the claims are 
broadened in the reissue and if there be an intervenor the patentee may 
not successfully assert the broadened claims against him.? The defense 
of intervening rights is used only in an action for infringement of 
broadened reissue claims® and is ineffective when the action is brought 
on original claims.® 

The doctrine of intervening en was not looked upon with favor by 
courts of equity, the rights of the inventor being considered para- 
mount.!° The defense of intervening rights was first raised in Grant v. 
Raymond. The Supreme Court rejected it, holding that the purpose 
of the statute’? was to protect the inventor from those who compare the 
specification and claims and pirate that which through inadvertence, 
accident, or mistake was not originally claimed. In effect the amended 
claim of a reissue patent took effect from the date of the original patent.’* 

The inequities to the public became apparent when an application 
for a broadened reissue patent was filed 15 years after the date of issue 
of the original patent.’* The reissue patent was held invalid because 
otherwise the patentee could acquire the improvements of his invention 
made by the public by applying for a reissue containing an enlargement 
of his claims under the pretense of inadvertence and mistake. Therefore, 
it has been said that the doctrine of intervening rights developed from 
the doctrine of laches.1® 

Where the facts of the case admitted of laches on the part of the 
patentee in applying for a reissue, no difficulty was encountered in 
considering the doctrine of intervening rights as an extension of the 
doctrine of laches. However, in Ashland Fire Brick Co. v. General Re- 
fractories Co.* there were no laches but the court found intervening 
rights on the theory of estoppel. The basis of the court’s holding was 


5 Grant v. Raymond, 6 Pet. 94 (1832). 


6 Standard Brick Co. v. Denison Interlocking Tile Corp., 285 Fed. 108 (5th Cir. 
1922). 


7 Krauth v. Authographic Register Co., 285 Fed. 199 (D.C. N.J. 1921), reversed on 
other grounds, 286 Fed. 470 (3d Cir. 1922). 


8 See Rafferty, Intervening Rights in Reissue Patents, 18 Notre Dame Law. 149 
1942). 


® Weisbaum v. Weller, 33 F. Supp. 771 (D.C. Ohio 1940). 


10 See Rice and Grossman, Reissued Patents and Intervening Rights, 43 Yate L. J 
766 (1934). 


11 See note 5 supra. 

12 4 Star. 559 (1832). 

13 See note 5 supra. 

14 Miller v. Brass Co., 104 U.S. 350 (1882). 

15 Topliff v. Topliff, 145 U.S. 156 (1892). 

16 27 F.2d 744 (6th Cir.), cert. denied, 278 U.S. 662 (1928). 
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that an estoppel was created by the patentee’s representation to the inter- 
venor that the latter’s proposed brick-making machine would not infringe 
the former’s patent, and the intervenor, relying on this representation 
constructed and used two such machines before the patentee filed an ap- 
plication for a reissue. 

In the application of the estoppel theory by the courts, the acts re- 
sulting in intervening rights must have occurred between the time of the 
grant of the original patent and the filing of the application for the 
reissue, and there must be a reliance by the infringer on the dedication 
of the patentee of a portion of his patent to the public.’7 There may 
also be an estoppel where the infringer was manufacturing the device 
before the original patent was filed and the failure of the patentee to 
obtain broad claims led the infringer to continue such manufacturing.'® 
Under this theory, there is no reliance unless the infringer has knowledge 
of the original patent and relies on the dedication of unclaimed subject 
matter.’® Reliance on the original patent must be by the infringer and 
not upon the conduct of another party.?° The disclosure of blue-prints 
by an alleged infringer of his non-infringing device to the patentee for 
the purpose of forming an association for the manufacture of the device 
and the filing of a reissue application thereafter by the patentee covering 
the device amounts to fraud on the rights of the alleged infringer and 
established intervening rights under the estoppel theory.* 

Even when the elements of estoppel are present, there is no estoppel 
unless the acts, prejudicial to the infringer and caused by his reliance on 
the original patent, are substantial. Prejudicial acts require at least that 
the infringer must either enter into a license agreement with another 
patentee or make an expenditure on faith of abandonment of the dis- 
closure in the original patent.??_ Mere laboratory experiments are in- 
sufficient to raise an estoppel.** Laboratory experiments which cease 
before the date of the reissue are wholly insufficient.* The making 
and using of one experimental device does not establish intervening rights 
by estoppel.2> The expenditure of large sums of money in research be- 
fore grant of the reissue does not raise an estoppel.” 

Further, the mere building of a non-infringing machine is not sufficient- 
ly prejudicial to give rise to an estoppel if the infringer has not marketed 


17 H.W. Roos Co. v. McMillan, 64 F.2d 568 (6th Cir. 1933). 


18 Metro Meter Gauge & Equipment Corp. v. E. A. Laboratories, Inc., 55 F.2d 936 
(D.C.N.Y. 1932). 


19 See note 16 supra. 

20 Nainette, Inc. v. Bishinger, 61 F.2d 433 (6th Cir. 1932). 

21 A. O. Smith Corp. v. Affiliated Gas Equipment Inc., 205 F.2d 654 (5th Cir. 1953). 
22 See note 17 supra. 

23 Milwaukee v. Activated Sludge, Inc., 69 F.2d 577 (7th Cir. 1934). 

24 Guthard v. Sanitary District, 8 F. Supp. 329 (D.C. Ill. 1934). 

25 Tulchin v. Perey Mfg. Co., 87 F.2d 302 (2d Cir. 1937). 


26 Carbide & Carbon Chemical Corp. v. U.S. Industrial Chemicals, 121 F.2d 665 
(4th Cir. 1941), reversed on other grounds, 315 U.S. 668, rehearing denied, 316 U.S. 
708 (1942). 
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the machine,” but where the infringer has made some sales, the acts are 
prejudicial, and the fact that he had sold only a small number of articles 
is immaterial.?* The mere pendency of an application of the infringer 
during the period between issuance of another’s original patent and his 
filing of an application for reissue does not establish an interveni 
right, unless the absence of the broad claim in the original patent has 
misled the infringer to make or perfect his invention.*® Also, where an 
application is copending with the original application of another, the 
payment of the final fee after the issuance of the copending original ap- 
plication and before its reissue does not establish an intervening right. 
Like the doctrine of laches, the mae theory of intervening rights 
did not always lead to equitable results and occasionally some of the 
elements of a conventional estoppel were lacking. In Otis Elevator Co. 
v. Atlantic Elevator Co.,3' Judge Learned Hand concluded that the 
estoppel theory was no longer applicable. In this case, an experimental 
elevator had been installed by an intervenor having no knowledge of the 
original patent. Others not a party to the suit had also installed experi- 
mental elevators covered by the reissue patent. The court found that 
the intervenor had acquired intervening rights without reliance on the 
dedication of the original patent. The rationale of the court was that 
developments in the field by others not b pew to the suit was evidence 
that the subject matter of the broadened claims was already within the 


public domain. The court also observed that rights of the intervenor 
should be determined as of the date of the granting of the reissue patent, 


not the date when the application for reissue is filed, since the application 
for reissue is not published. 

The doctrine of the Otis case has been accepted by many of the 
lower courts. Thus, in Stanley Works v. C. S. Mersick Co.,3? where the 
device was put on the market wholly without reliance on any dedication 
in the original + ren. the court noted that the controlling fact was that 
technology had progressed independently of the original patent prior to 
the reissue and the intervenor was entitled to the benefit of that progress. 
Also, the independent use of a device by the public before claims in a 
reissue patent are filed is evidence that intervening rights have come into 
being, provided, of course, the intervenor invoking the defense of inter- 
vening rights has used the device prior to the filing date of the applica- 
tion for reissue.** The Supreme Court faced the issue of intervening 


27 A. D. Howe Machinery Co. v. Coffield Motor Washer Co., 197 Fed. 541 (4th Cir. 
1912), cert. denied, 227 U.S. 677 (1913). 


28 Autopiano Co. v. American Player Action Co., 222 Fed. 276 (2d Cir. 1915). 


29 Monogram Mfg. v. Glemby Co., 136 F.2d 961 (2d Cir.), cert. denied, 320 U.S. 778 
(1943). 


80 American Automotoneer Co. v. Porter, 232 Fed. 456 (6th Cir. 1916). 
81 47 F.2d 545 (2d Cir. 1931). 
82 34 F. Supp. 913 (D.C. Conn. 1940). 


83 Tropic-Aire Inc. v. Sears, Roebuck & Co., 44 F.2d 580 (8th Cir. 1930); see 
Shapiro, Delay in Claiming and its Effects, 39 J. Pat. Orr. Soc’y 5 (1957). 
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a squarely in Sontag Chain Store Co. v. National Nut Co.,** and 
adopted the position of the Otis case in ruling that an intervenor acquired 
intervening rights even though he had no knowledge of the original 
patent and had not acted in reliance on it. 

The statutory provisions with respect to intervening rights are found 
in 35 U.S.C. § 252 (1952), which restates former section 64, Rev. Stat. 
§ 4916, amended May 24, 1928;° however, the second paragraph is a new 
provision which protects intervening rights of any person who “made, 
purchased or used prior to the grant of a reissue anything patented by 
the reissued patent.”%¢ 


In the instant case, the court decided that section 252 of the Patent 
Act of 1952 applied because the patentee brought suit for infringement 
of the reissue patent, not the original patent. In applying section 252, 
the court ruled that the infringer acquired an absolute right to continue 
using the infringing device, without regard to the extent of its use prior 
to the reissue, subject only to the requirement that its use did not infringe 
an original valid claim which was carried over into the reissue. Thus, the 
court followed the doctrine of the Otis case approved by the Supreme 
Court in the Sontag case instead of applying the estoppel theory of the 
Ashland case. Although only an experimental machine had been built 
and there was no commercial use of the machine, the court construed 
the phrase “made, purchased or used” in section 252 as “made or 

urchased or used” so that an infringing article, in order to establish 
intervening rights under this section, need not be both made and used 
or purchased and used. 


The holding of the court in the instant case is sound and its interpre- 
tation of section 252 is correct in allowing the intervenor to continue 
using the specific thing so used prior to the grant of the reissue patent. 
In adopting the view of the Otis and Sontag cases that an intervenor 
has an absolute right to continue to use an infringing device without in- 
quiry as to the degree of prior use, the court has avoided the technical 
difficulties surrounding the establishment of true estoppel, even though 
this case on its facts will admit of a decision on the basis of estoppel. 
The extent of use of the unclaimed portion of the invention is, there- 
fore, immaterial in determining the rights of the intervenor to continue 
to use the specific thing so used since this is an absolute intervening 
right;37 however, the extent of use is still of importance where the con- 


34 310 U.S. 281 (1940). 

85 45 Stat. 732 (1928). 

36 Federico, Commentary on the New Patent Act, 35 U.S.C.A. at p. 45-47; see 
Reviser’s note on 35 U.S.C. 252 which states : 

“The first paragraph follows the present section with some rearrangement in 
language. The second paragraph adds new provisions for the protection of inter- 
vening rights, the court is given discretion to protect legitimate activities which 
would be adversely affected by the grant of a reissue and things made before the 
grant of the reissue are not subject to the reissue unless a claim of the original 
patent which is repeated in the reissue is infringed.” 

87 See Federico, supra note 36 at 46. 
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tinued manufacture, use, or sale of additional objects is in question since 
paragraph 2 of section 252 still requires “substantial preparation . . . prior 
to the grant of the reissue. . . .” While an intervenor has the absolute right 
to continue to do the ype thing** as before the grant of the reissue, 
if there is a question of expansion of activity, the requirements of sub- 
stantial preparation still exist so that the court may in its discretion 
provide “for the protection of investments made or business commenced 
before the grant of the reissue.” *° 
Paul C. Krizov 


PaTENTs — RuLE 131 ArFipavir — SUFFICIENCY TO ESTABLISH RIGHT TO 
GENERIC ComposiTioN-OF-MATTER CLaim —In re Stempel, 241 F.2d 
755, 113 US.P.Q. 77 (C.C.P.A. 1957). 


In an application directed to a composition of matter, generic and 
species claims were rejected as unpatentable over the teaching of a patent 
disclosing, but not claiming, one of applicant’s species. Under Rule 131, 
applicant submitted an affidavit antedating the patent as to that single 
species. The Board of Appeals allowed the species claim but held that 
priority for the generic invention was. not established by the single ies 
showing of the Rule 131 affidavit. Held, reversed; when an applicant 
has antedated under Rule 131 procedure all pertinent unclaimed subject 
matter disclosed in a patent, the patent is no longer available as a reference 


against the rejected claims, regardless of their scope. 

The practice of permitting an applicant to antedate a reference was 
instituted in 1879,? and for present purposes, has remained substantially 
unchanged since inception.* Rule 131* procedure enables the applicant 
to establish priority of his invention by affidavit, and thereby overcome 
a rejection based upon a reference applied under 35 U.S.C. § 102(a) or 
35 U.S.C. § 102(e) (1952).5 Rule 131 procedure is not proper when the 


38 Since even laboratory experiments provide some degree of intervening rights, 
the importance of adequate experimental records is clear. 
39 See note 2 supra. 


1 RuLEs oF PRACTICE OF THE UNITED STATES PATENT OFFICE IN PATENT CASEs, 37 
C.F.R. § 1.131; see 35 U.S.C.A. Appendix 1 at page 685, hereinafter referred to as 
“Rule 131.” 

2 StoppARD, ANNOTATED PATENT OFFIcE Rutes 308 (1920). 


3 McCrapy, Patent OrrFice Practice 243, 248 (3d ed. 1950). Rule 131 is de- 
rived from Rule 75 of the previous rules of practice. 
4Rule 131(a) states in part, “When any claim of an application is rejected on 
reference to a domestic patent which substantially discloses or describes but does 
not claim the rejected invention .. . and the applicant shall make oath to facts showing 
a completion of the invention . . . before the filing date of the application on which 
the domestic patent issued .. . then the patent . . . cited shall not bar the grant of 
a patent to the applicant, unless the date of such patent . . . be more than one year 
prior to the date on which the application was filed in this country ... .” 
5 Helene Curtis Industries v. Sales Affiliates, 233 F.2d 148, 109 U.S.P.Q. 159 (~ 
tsa bi. “a Gro.Wasu.L.Rev. 454. See McCrapy, Patent Orrice Practice § 177 
i 
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reference has been published more than one year prior to applicant’s 
filing date in the Patent Office,* or where the reference claims the per- 
tinent subject matter.7 When Rule 131 applies, the Patent Office may 
make a finding as to the merits of the Rule 131 affidavit.® 

The Rule 131 affidavit must show a date of invention earlier than the 
date of the reference.® Where the invention is limited to a single embodi- 
ment, the date of invention is readily ascertained since the invention is 
the single embodiment.’® The date of a generic invention may be less 
clear however, as a genus has no separate existence and comes into being 
only as a generalization of several of its previously invented species com- 
ponents. In chemical cases, the behavior of reacting substances is so un- 
predictable that the determination of the necessary number of species 
to support a generic invention must be made on the merits of the in- 
dividual case.14 

Generally, Rule 131 practice requires a showing of facts similar to that 
required in an interference rage. Where an interference count 
is of a generic nature, priority is usually awarded to the party who first 
reduces a single species to practice.1* The same practice was extended 
to the consideration of Rule 131 affidavits where the showing of a reduc- 
tion to practice of any single species prior to the date of the reference 
was held to antedate the reference as to generic claims.‘* Showing 
priority of any single species within the scope of the generic claims ma 
still be sufficient to antedate a species disclosure in non-chemical cases.*5 
In chemical cases, however, a different practice was suggested because 


of the unpredictability of a chemical genus.’® Several Board decisions 


6 35 U.S.C. § 102 (b) (1952). 


7 In re Fischer, 58 F.2d 1058, 13 U.S.P.Q. 386 (C.C.P.A. 1932). But see Ex parte 
Replogle, 15 U.S.P.Q. 61 (P.O.Bd.App. 1931). 


8 McCrapy, note 5 supra, §178 and cases collected therein. 
9In re Wagenhorst, 64 F.2d 780, 17 U.S.P.Q. 330 (C.C.P.A. 1933). 
10 Meyer, Intervening References, 21 J. Pat. Orr. Soc’y 664-666 (1939). 


11 In re Shokal, 242 F.2d 771, 113 U.S.P.Q. 283 (C.C.P.A. 1957). This case was 
decided subsequent to the principal case. In re Soll, 97 F.2d 623, 38 U.S.P.Q. 189 
(C.C.P.A. 1938) ; In re Oppenauer, 143 F.2d 974, 62 U.S.P.Q. 297 (C.C.P.A. 1944). 


12 Ex parte Grosselin, 1901 C.D. 248, 254 (Comm.Pat. 1901). 


13 Barrett v. Harter, 1904 C.D. 392, 394 (Comm.Pat. 1904); Kyrides vy. Andersen, 
121 F.2d 514, 50 U.S.P.Q. 131 (C.C.P.A. 1941). 


14 Ex parte Clifford (1), 34 U.S.P.Q. 232 (P.O.Bd.App. 1936); Ex parte Sebrell, 
36 U.S.P.Q. 80 (P.O.Bd.App. 1937) (dictum). 


15 Unirep States PATENT OFFICE, MANUAL oF PATENT EXAMINING PROCEDURE 
§ 715.02 as amended to June 1956 (2d ed. 1954). 


16 Ex parte Young, 104 U.S.P.Q. 181 (P.O.Bd.App. 1954). See In re Kyrides, 159 
F.2d 1019, 73 U.S.P.Q. 61 (C.CP.A. 1947); contra, Ex parte Rothrock, 70 U.S.P.Q. 
555 (P.O.Bd.App. 1945). See Manual of Patent Examining Procedure, supra note 
16, and compare therein § 715.02 with § 715.03. Ex parte Clifford(1) supra note 15 
and Ex parte Sebrell supra note 15, were apparently overruled in Ex parte Young, 
supra, wherein the Board stated, “In so far as . . . [Applicant’s cited decisions] are 
contra to Kyrides [supra] they [including Clifford(1) and Sebrelf] must be deemed 
to be —- thereby.” The applicant’s brief may be found in the file of U.S. 
Patent 2,700,662. 
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such as Ex parte Clifford (2)*" and Ex parte Hook™ stated the test to 
depend upon whether the Rule 131 affidavit showed prior possession of 
the generic invention in order that Ye claims be allowed. However, 
the particular reference species need not have been contemplated by “9 
plicant."® One species is rarely sufficient to establish invention of the 
genus”° and a Rule 131 affidavit showing a single 3 different from 
that in the reference is insufficient, as was held in Ex parte Pritchard. 
However, two species may suffice.”* 

The facts of the principal case present an intermediate situation where 
an applicant apparently is unable to show priority of the generic in- 
vention but can antedate all pertinent matter disclosed in the reference. 
The holding is in complete agreement with several prior decisions of 
the Board of Appeals including Ex parte Clark,* Ex parte Burt™* and 
Ex parte La Piana** which presented very similar fact situations. 

In the principal case the Board cited the decision of In re Steenbock®* 
as controlling. The Patent Office also took the emg that a literal 
construction of Rule 131(a)?" requires that the applicant show possession 
of the generic invention as defined in the claims prior to the date of the 
reference. The present court pointed out, however, that In re Steenbock 
merely held that generic claims in a continuation-in-part application are 
not entitled to the benefit of the filing date of a parent case to avoid a 
statutory bar raised by applicant’s corresponding foreign patent, where 
the disclosure of the parent case would not support the generic claims.”® 

As to Rule 131(a), the court held that a literal construction such as 
the Patent Office urged is inconsistent with the concept of the function 
of a “reference” as defined in 35 U.S.C. §102 (1952). The court 
reasoned that a reference is valid only for what it discloses, and that 
while Rule 131 validly prescribes a ema by which an applicant 
may antedate a reference, the rule-making power” of the Commissioner 
cannot detract from the substantive rights conferred by the statute.* 

The decision in the principal case resolves prior inconsistent holdings 
of the Board of Appeals by adopting the doctrine of the Burt and Clark 


17 76 U.S.P.Q. 334 (P.O.Bd.App. 1947). 

18 102 U.S.P.Q. 130 (P.O.Bd.App. 1953). 

19 Ex parte Clifford(2), supra note 17. 

20 In re Soll, supra note 11; In re Kyrides, supra note 16. 
21 103 U.S.P.Q. 160 (P.O.Bd.App. 1952). 


22 Ex parte Hook, supra note 18; Ex parte Fryling, 75 U.S.P.Q. 9 (P.O.Bd.App. 
1947). 


23 60 U.S.P.Q. 72 (P.O.Bd.App. 1943). 

24 89 U.S.P.Q. 187 (P.O.Bd.App. 1950). 

25 File, U.S. Patent 2,453,752 (P.O.Bd.App. 1948). 

26 83 F.2d 912, 30 U.S.P.Q. 45 (C.C.P.A. 1936). 

27“TT]he applicant shall make oath to facts showing a completion of the invention 
. . before. . . .” (Emphasis added.) 

28 See Ex parte Clark, supra note 23; contra, Ex parte Pritchard, supra note 21. 
28 35 U.S.C. §6 (1952). 

80 Watson v. Bruns, 239 F.2d 948, 111 U:S.P.Q. 325 (C.A.D.C. 1956). 





362 THE GEORGE WASHINGTON LAW REVIEW 


cases and distinguishing that of the Clifford (2) and Hook cases. The 
court recognizes that the sufficiency of the showings of a Rule 131 
affidavit is to be tested by the scope of the pertinent disclosure of the 
cited reference and not by the scope of applicant’s claims. Where 
everything shown in the reference is antedated, applicant has sufficiently 
established priority for his claims irrespective of their scope. Where the 
applicant cannot antedate the particular disclosure of the reference, 
generic claims may still be allowed under the Clifford (2) and Hook 
doctrine which require a Rule 131 affidavit to establish prior possession 
of the generic invention. Where the applicant can neither antedate the 
particular disclosure of the reference nor establish prior invention of the 
generic subject matter, the applicant would be restricted to his species 
under the Young doctrine. Moreover, it would seem that the doctrine 
of the principal case would also apply to other analogous fact situations, 
such as where applicant is seeking combination claims and one of the 
pertinent references discloses one of the subcombinations. Here, a 
showing of prior invention of the particular subcombination shown in the 
reference would overcome the reference, inasmuch as a reference is valid 
only for what it shows, and allowance of combination claims without 
a whe sk of prior invention of the combination would be proper. 

The instant holding also suggests that an inventor may continue to 
pursue the broader aspects of an already perfected chemical invention 
knowing that, if successful, he will be entitled to broad patent protec- 
tion, although a later entrant in the field has informed the public of 
applicant’s already perfected limited aspect of the invention (providing 
no statutory bar has arisen). Thus, the principal case is consistent with 
the proposition that the grant of broad patent protection to the first 
inventor is limited only by the scope of applicant’s specification and by 
the prior art as defined by 35 U.S.C. § 102. 

Alan Bernstein 


TAXATION—RETIREMENT INCOME PoLicy ON Major STOCKHOLDER—PRE- 
MIUM PAYMENT BY CorPoRATION As ConstRuCTIVE DivipEND—Casale 
v. Commissioner, 247 F.2d 440 (2d Cir. 1957). 


Taxpayer owned all but two shares of a corporation which was ac- 
tively engaged in a commercial enterprise. He made an agreement with 
the corporation whereby he was to receive a monthly income upon re- 
tirement or, in the event of his death prior thereto, his beneficiary would 
receive a lump-sum benefit. Payments were to be forfeited if taxpayer 
left the employ of the corporation before retirement or accepted em- 
ployment with a competitor. The corporation purchased a retirement 
income policy on his life to fund its obligation under the agreement, and 
paid the premiums without claiming a deduction. The corporation was 
named as beneficiary and retained all the incidents of ownership in the 
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policy. The Tax Court held’ the premiums were constructive dividends 
to the insured under § 115 (a) of the Internal Revenue Code of 1939.2 
Held, reversed; premiums paid by a corporation actively engaged in 
business for a policy on the life of a controlling shareholder to fund a 
deferred compensation agreement are not taxable to the shareholder as 
constructive dividends, if the policy is a true corporate asset and there 
is no immediate economic benefit to the insured. 

A potential dividend distribution takes place whenever a corporation 
pays the premiums on a policy taken out on the life of a shareholder or 
employee.* The distribution may consist of either the premium pay- 
ments or the policy proceeds at the death of the insured. If a shareholder* 
or employee’ is the beneficiary and owner of the policy, the premiums 
are taxable on the theory that he has received dividends or compensa- 
tion. If the corporation is the beneficiary and owner of the policy, a 
distribution will occur after the death of the insured if the proceeds are 
distributed to the stockholders. The taxable result, however, will de- 
pend upon the substance of the transaction.*. Doran v. Commissioner® 
in reversing a Tax Court holding,® held the proceeds of a policy not tax- 
able when paid to trustees of a stock redemption plan since the corpora- 
tion was neither the owner nor beneficiary of the policy. It is implicit 
in this fact situation that the premiums would be taxable to the insured 
at the time of payment.’° 

The taxpayer in the instant case argued that the corporation was the 
owner of the policy and his rights existed only under the agreement with 
the attached conditions. The Tax Court reasoned that since the taxpayer 
controlled the corporation, he stood in the same relationship to the policy 
as if he had taken it out on himself and the corporation had paid the 
premiums, so that the taxpayer received an immediate economic benefit 
from the payment of the premiums. The court of appeals, in reversing, 
pointed out that the entity of a corporation actively engaged in business 
cannot be disregarded solely because all or substantially all of its stock 
is held by a single stockholder. The court also emphasized that the 


1 Oreste Casale, 26 T.C. No. 131 (Sept. 12, 1956). 

253 Strat. 46 (1939), as amended, 61 Stat. 179 (1947), 26 U.S.C. 115(a) (1952). 

3 See Lawthers, Life Insurance Proceeds Subject to Income Tax, 11 J. Am. Soc’y 
C.L.U. 44 (1956) ; McDermott, Buy-Sell Agreements, Corporations and Partnerships, 
Intra Family Annuities, 45 Itt. Bar J. 489 (1957). 

4 Paramount-Richards Theatres v. Commissioner, 153 F.2d 602 (5th Cir. 1946); 
Caspar-Ranger Construction Co., 1 B.T.A. 942 (1925). But see Emeloid Co. v. Com- 
missioner, 189 F.2d 230 (3d Cir. 1951). 


5 Frank Yuengling, 27 B.T.A. = (1933), aff'd, 69 F.2d 971 (3d Cir. 1934); N. 
Loring Danforth, 18 B.T.A. 1221 (1930). 


6 Golden v. Commissioner, 113 F.2d 590 (3d Cir. 1940); Cummings v. Commis- 
sioner, 73 F.2d 477 (1st Cir. 1934). 


7 Doran v. Commissioner, 246 F.2d 934, 937 (9th Cir. 1957). 
8 Ibid. 

® Thomas F. Doran, 15 T.C.M. 629 (1956). 

10 See 6 Tax FortTNIGHTER 814 (1957). 
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rights of the taxpayer existed only under the contract and not the 
policy, hence he could not receive any immediate personal benefit from 
the payment of premiums. The policy itself was a corporate asset and 
in event of insolvency the taxpayer would not be in a better position 
than any other creditor." 


The decision by the Tax Court in the instant case was soon followed 
by two other cases involving similar problems. In Sanders v. Fox, the 
district court held that premiums paid by a corporation on policies on 
the lives of major stockholders to fund a stock redemption agreement 
were taxable as constructive dividends to the insured, even though the 
corporation was the owner of the policy. The agreement provided that 
the beneficiary of the deceased stockholder could take the higher amount 
of either the present stock value plus the cash surrender value of the 
other policies, or the entire proceeds of the policy on the life of the 
insured in exchange for the stock.* It can be argued that the insured 
did receive an immediate economic benefit since the agreement fortified 
them against any drop in the price of the stock while retaining the ad- 
vantage of any gain.* The decision seems justified, but the disturbing 
elements were the emphasis by the court on the corporate control by the 
insured as the grounds for the decision and the reliance on the Tax 
Court decision in the Casale case. The result also seems justified in the 
Henry Prunier case,* where the Tax Court held that policy premiums 
were constructive dividends to the insured since the corporation was 
neither the beneficiary nor owner of the policies during the taxable year. 
The court implied, however, that it would not make any difference in 
a close corporation whether or not the corporation was the beneficiary 
and owner of the policy.’* 

The effect of the Sanders, Henry Prunier, and Casale decisions was to 
add more uncertainty to a previously undefined area.'*? This was par- 
ticularly true of the instant case where the Tax Court was in the in- 


11 See Lawthers, Weakness in the Casale Decision: Insolvency Could Destroy 
Benefit to Owner-Employee, 5 J. Taxation 342 (1956). Levine, More on Casale: 
Decision was wrong because there was no Severance of Corporate Property, 6 J. 
TAXATION 289 (1957). 

12 149 F. Supp. 942 (D. Utah 1957). 

18 Jd. at 944. 


14 See Taylor and Maier, Sanders Case Again Emphasizes Care Needed in Agree- 
ment Funded by Insurance, 7 J. Taxation 68 (1957); Mannheimer and Friedman, 
Stock Retirement Agreements—The Prunier and Sanders Cases, 35 Taxes 567 (1957). 


1528 T.C. No. 4 (April 12, 1957). This decision has been vacated and remanded 
for further proceedings by the Tax Court because the corporation would be the 
equitable owner of the policies under Massachusetts law even though the brothers 
were named as beneficiaries during the taxable year. Prunier v. Commissioner, Civil 
No. 5280, 1st Cir., Nov. 8, 1957. 

16 28 T.C. No. 4 (dissent) ; see Steinberg, Funding Stock-Redemption Agreements 
with Life Insurance, 35 Taxes 669 (1957). 

17 See Lawthers, Prunier Offers no Threat to a Sound Insurance Buyout Plan, 
7 J. Taxation 2 (1957) ; Richardson, Key Man Life Insurance, J. State Bar Ca.ir. 
525 (1956) ; 6 Tax Fortnicuter 814 (1957) ; 6 J. Taxation 362 (1957). 
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consistent position of refusing to recognize the se te entity in so far 
as ownership of the policy was concerned while recognizing it suf- 
ficiently to assert that the premiums were constructive dividends. This 
view is also in striking contrast to those Supreme Court decisions which 
have held that the control and ownership of a corporation are no longer 
of significance in determining taxability’* and that transactions between 
them cannot be disregarded for tax 19 

The instant decision has clarified one of the problems often present in 
this area by asserting that the Tax Court theory of “sham transaction” 
cannot apply if there is no evidence of lack of bona fides other than con- 
trol of a corporation which is engaged in commercial activity. The ap- 
plication of the constructive dividend doctrine depends on whether the 
insured received any immediate economic benefit from the payment of 
the premiums, and whether the corporation is in fact the owner of the 

licy. 
P'The funding of a deferred compensation agreement with insurance re- 
mains an attractive alternative to small corporations if the premiums are 
not taxable to the insured. The risk may be minimized by careful plan- 
ning throughout the transaction. Such planning requires that (1) the 
retirement agreement be separate from the purchase of the insurance 
policy, (2) payments under the agreement be forfeited if employment 
is terminated prior to retirement through the fault of the insured, 
(3) the agreement should not be burdened with bapa favorable 
to the insured, (4) the corporation be the sole beneficiary of the age 
(5) the corporation be the sole owner of the policy and possess the 
right to assign, to borrow, or to surrender for the cash value, (6) the 
corporate minutes should clearly reflect the corporate purpose in the 
transaction. 

Louis T. Gutbrie 


18 National Carbide Corporation v. Commissioner, 336 U.S. 422, 429 (1949) ; see 
also Cleary, Corporate Entity in Tax Cases, t Tax L. Ay 3 (1945 

19 Moline Properties Inc. v. Commissioner, 319 U.S. 436, 439 (1943) ; Burnet v. 
Commonwealth Improvement Co., 287 U.S. 415 ey (1932). 
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Unirtep Srates v. Unirep SHOE MACHINERY CoRPORATION, AN ECONOMIC 
ANALYsIs OF AN ANTI-TRustT Case, by Carl Kaysen. Cambridge: 
Harvard University Press, 1956. 388 pages, index, $6.50. 


Mr. Kaysen writes from the unique viewpoint of having been ap- 
pointed by Judge Charles Edward Wyzanski, Jr., United States District 
Court of Massachusetts, as his “law clerk” so that he could act as his 
economic assistant in the trial of the Government’s antitrust case against 
the United Shoe Machinery Corporation. The book applies an economic 
analysis to the facts of a concrete antitrust proceeding. We learn from 
the preface that all of the sections except the first (Introduction), ninth 
(The Outcome of the Case) and tenth (Some Reflections on the Stand- 
ards and Administration of the Anti-Trust Laws) are identical, save in 
minor details, with the author’s original memoranda submitted to the 
court. : 

The extent to which the court’s economic thinking was guided by the 
author and vice versa, only Mr. Kaysen and the court can say. Suffice it 
to say that with minor variations, the memoranda and the court’s opinion 
reflect each other in their economic, if not their legal, aspects. 

Although Mr. Kaysen states in his preface “As its title indicates, this 
study is an analysis of the issues in a particular anti-trust case,” actually 
the study goes far beyond a mere analysis of the “issues” and compre- 
hends an analysis of the entire testimony, a critique of the trial itself, some 
independent research as to the actual effects of the trial on the shoe ma- 
chinery industry and some interesting reflections on the antitrust laws 
and their administration. 

First, Mr. Kaysen reviews the evidence in considerable detail, with a 
running evaluation and analysis thereof, utilizing two concepts, “market 
power” and “market performance”, in order to determine whether United 
is monopolizing the two markets (or two sets of markets) in which it 
operates; viz. shoe machinery and shoe factory supplies. For each of these 
two markets he examines United’s market power, the basis of that 

wer, and United’s performance in the market. While he believes 
that “Ideally, a judgment on market power could be made purely 
in terms of market structure” (p. 17), he states that in practice, the exer- 
tion of “unexercised” market power cannot be detected and consequently 
the firm’s performance (i.e. behavior) in the market is an essential fact 
for examination although its relevance is “indirect, and lies chiefly in the 
role evaluations of certain aspects of performance plays in judgments on 
market power,” (p. 19). 


[ 366 ] 
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In short, the author’s thesis is that the trial of a section 2 violation 
should concern itself primarily with the presentation of an economic 
“situation” showing the defendant’s degree of market power in a relevant 
market and the extent to which that market power is attributable to the 
defendant’s “policies”; on the other hand, he states that such a trial 
should concern itself little, if any, with the defendant’s “intent.” Indeed, 
in dealing with United’s “performance in the market,” Mr. Kaysen fails 
to find any “specific intent” by the defendant to monopolize, but he does 
admit that the evidence shows that United in fact knowingly focused its 
tremendous market power to the disadvantage of competitors and would- 
be competitors. The distinction between doing this to monopolize and 
having “specific intent” to monopolize is shadowy and somewhat difficult 
to see. 

In the light of the above, it is not surprising that the author is critical 
of the emphasis which the Government laid on proof that United Shoe 
had a “specific intent” to monopolize the shoe machinery market. As 
the author states, in proving Section 2 violations, the Government typi- 
cally relies heavily on evidence of “intent,” and defendants, correspond- 
ingly, strive to show the purity of purpose of their business practices and 
although “the law of monopolization under Section 2 requires a showing 
that the defendant has power over price or power to exclude competition, 
and something more—‘an element of deliberateness’,” the author believes 
that “evidence, pro and con, on the existence of ‘something more’ oc- 
cupied a disproportionately large part of the United Shoe trial” (p. 335). 


He argues that if the law of monopolization dealt squarely with the busi- 
Ness situation and left “intent” to one side “the way would be cleared for 
a better-focused and briefer | prance on the substantive issues around 


which a Section 2 suit would then revolve” (p. 336), and he states “It is 
on the Government, primarily, that the power to reform the conduct of 
Section 2 cases in these respects rests” (p. 337). 

To a great extent the shortcomings with which Mr. Kaysen charges the 
Government are attributable to the fact that, as Mr. Kaysen admits, 
“there is an anterior problem of what the law is, and whether the Wyzan- 
ski formulation rules out ‘intent’ in any sense by speaking of methods 
more restrictive than necessary” (p. 337). The Supreme Court, by af- 
firming the district court per curiam, left the question unresolved. Until 
this question is resolved by the Supreme Court, it will (to paraphrase Mr. 
Kaysen) take “a brave—or rash—” staff to minimize the element of 
“intent.” 

To the antitrust lawyer and those who are particularly interested in 
the shoe machinery field, the sections devoted to the evidence and Mr. 
Kaysen’s analysis thereof will no doubt be of the greatest interest and as- 
sistance. The section on remedies will be of the greatest interest to those 
primarily concerned with the social danger of monopoly and what can 
be done about it. 

Mr. Kaysen raises the question of whether it is possible for courts to 
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frame effective antitrust decrees. He feels that in the United Shoe case 
the Government fell considerably short in supplying the court with the 
information necessary to support the drastic remedy that the Govern- 
ment sought (i.e. dismemberment of United Shoe). While the criticism 
is undoubtedly justified, the reviewer feels that Mr. Kaysen has himself 
overlooked the real answer to this problem, viz. the necessity for separate 
hearings on relief. A staff engaged in trying to win a case is not going 
to devote precious hours to gathering evidence of no use whatsoever in 
winning the case and courts are going to show little patience with 
voluminous subpoenas seeking information not related to charges made 
in the complaint. Only after winning the case is the Government in a 
forensic position to seek the information which it should present to the 
court in the matter of relief. As Mr. Kaysen states (p. 343): 


In general, the kind of working knowledge of a business which is 
prerequisite to the successful and efficient performance on it of 
more or less drastic surgery is possessed mainly by the personnel of 
the firm itself, and not by any outsiders. The problem of improvin; 
decrees is in part the problem of making this knowledge available 
to the Court or other authority presiding over them. The present 
procedure of anti-trust trials does nothing toward this end. 


Mr. Kaysen suggests that a change in the standards of the law whereby 
attention would be focused on situations rather than conduct might stim- 
ulate the parties to produce the kind of information on which a decree 
can rest. But he implies that it is doubtful whether this alone would be 
enough, because of the ingrained judicial inhibition toward making any 
“drastic” remedial changes, and he suggests that explicit legislation is 
necessary in this respect (p. 344). In short, until courts are given express 
legislative authorization to make “drastic” changes when necessary, the 
author appears to be skeptical that effective antitrust decrees can ever be 
framed by courts. 

Not the least intriguing part of the book is the section on “The Out- 
come of the Case” in which the author asks what, if anything, has the 
court’s decree accomplished and what is it likely to accomplish. He de- 
tails United’s action under the part of the decree which permits the de- 
fendant to continue to offer machines for lease as long as the machines 
are also offered for sale. He shows that United, in establishing sale terms, 
has set them extremely (if not exorbitantly) high and has also increased 
its lease terms greatly, using in general the so-called Dean formula for 
“equivalence” (p. 319, note 30). As to whether United’s new lease and 
sale terms are in fact “equivalent,” he concludes that “the definite test of 
the market must wait the passage of time” as “it is clear that the market 
test is the only finally meaningful test of ‘equivalence’ of lease and sale 
terms,” and “only the passage of time will reveal what the shoe manu- 
facturers think of United’s sales prices in practical terms” (p. 328). While 
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he speculates that “one possible interpretation of the new price level is 
that it arises from a decision by United to make the most of its market 
power while it lasts,” (p. 328), he also points out the possibility that the 
new sale terms “might well help to delay the erosion of United’s market 
power” since for some time to come United’s most important competition 
will come from second-hand machines because there are no other sellers 
in the market offering comparable new machines and since United’s high 
level of sale prices will discourage sale. Nevertheless, he is optimistic 
that good has resulted from the case and notes that since the termination 
of the case there has been an influx of foreign machines in the market 
and that United, apparently in expectation of an increasing degree of 
competition in the shoe machinery market, has placed greater emphasis 
on its progressiveness and research resources in its advertising and has 
commenced to diversify and move to markets unrelated to shoe ma- 
chinery (pp. 330-1). 

The book is extremely well documented and the author’s style is clear 
and readable. However, the book is not “light” reading and will require 
effort on the part of the reader if it is to be really understood. I think 
the reader will find the effort well worth-while. While primarily of in- 
terest to the Antitrust Bar and to economists generally, the book is worthy 
of study by anyone who is interested in the socio-economic problems of 
today. 

Alfred Karsted* 


AMERICAN Democracy UNDER Pressure, by Donald C. Blaisdell. New 
York: The Ronald Press Company, 1957. 324 pages, $5.00. 


“Lobbying” is here examined by an author having long and intimate 
experience in the workings of our federal government. Mr. Blaisdell 
writes from the detachment of a college political science de ent 
about this subject which he previously explored in 1941 in Economic 
Power and Political Pressures, a monograph written for the Temporary 
National Economic Committee. While he states that his approach has 
shifted from emphasis on economic power to emphasis on social pres- 
sure, nevertheless he locates the chief basis of lobbying activity in 
pressures from economic interests. 

The author accepts the “group” basis of politics and examines all 
branches of government in analyzing the use of pressure to accomplish 
group objectives by controlling applications of governmental power. 
However, in applying this hypothesis to the judicial branch he neces- 
sarily encounters a state of affairs where governmental power is typical- 
ly invoked by individual adversaries rather than by groups. To uphold 


*Attorney, Judgments and Judgment Enforcement Section, Anti-Trust Division, 
Department of Justice. LL.B. 1938, University of Montana. Admitted to the bars 
of the District of Columbia and Montana. 
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the thesis that the group is the significant unit in politics, even as applied 
to judicial proceedings, he points to the common device of the brief 
amicus curiae and to inspired articles planted in law reviews with the 
hope of influencing litigation, and might well have added reference to 
class actions. Initiation of cases under direct sponsorship of groups is 
necessarily discussed and catalogued as a technique in lobbying, with 
reference to recent case histories, such as fair trade laws, tidelands oil, 
and school integration. 

The formal arrangements and tenets of our political life are per- 
sistently compared by the author with the actual workings of the 
system. Opportunity for and emergence of lobbying is examined in 
relation to the following: economic concentration and specialization; 
our political party system; the territorial basis of representation in the 
legislature; a congressional organization stressing committee work; and 
a sub-system of government which the author locates in a liaison of the 
technical bureaucracy, congressional committees, and pressure groups. 
Propaganda and public relations techniques used in opinion moulding 
campaigns and in “grass roots” lobbying are discussed in relation to the 
“right of petition” which sanctions this usage of such techniques. Today 
these techniques are more significant than the personal contacts ordinari- 
ly thought of as the essence of lobbying. 

Frequent use is made of the work done by the House Select Com- 
mittee on Lobbying Activities in 1950. Although the Committee pro- 
posed no radical revision of the Federal Regulation of Lobbying Act of 
1946, it pointed out many defects which Professor Blaisdell reiterates. 
Many of these defects would be remedied by legislation proposed in a 
more recent report submitted May 31, 1957, by the Senate Special 
Committee to Investigate Political Activities, Lobbying, and Campaign 
Contributions. Under these proposals, the ineffective administration of 
the present act would be remedied by committing the administrative 
function to the Comptroller General. The book points out that the 
press and universities are indifferent in interpreting lobby data now 
filed with the Congress pursuant to law; this situation could be remedied 
in large measure by purposeful study and dissemination of data reported 
to that office. 

Persons genuinely interested in ascertaining their duty of reporting 
under the existing law find that it is unduly ambiguous in providing 
tests of applicability written in terms of principal purpose. The re- 
sulting hardship on such persons would be almost entirely eliminated 
by the proposal to base applicability on arbitrary dollar amounts re- 
ceived or expended in connection with various lobbying activities. The 
proposed bill would require reporting of opinion moulding propaganda 
only if expenditures therefor totaled $50,000 and had a purpose of in- 
fluencing legislation. While such a large exemption is apparently a con- 
cession to practicality resulting from a judgment that it is urgent and 
feasible to deal only with national propaganda campaigns, it is obvious 
that difficult problems would remain in distinguishing propaganda from 





ST SI... aR ies 





BOOK REVIEWS 371 


genuine educational campaigns. The bill consequently retains criminal 
penalties only to enforce the clear duties of the hired a and 
adopts the civil injunction to enforce the reporting and record keeping 
duties imposed on persons in other lobbying activities. In this 
scheme it is apparent that regulation does not appear, since disclosure, 
not restriction, is adhered to as the method of dealing with the problem, 
and the author’s criticism of the existing law for parading the false 
reference to “regulation” in its title is remedied. 

The bill also reduces the number of statements required to be filed, 
permits consolidated reports by principal and lobbyist, eliminates the 
nuisance of notarizing statements, and in other ways simplifies com- 
pliance. “Legislation” is limited to pending penihn 3 thus eliminating 
doubts as to the validity of the former broad inclusion of any matter 
which might conceivably be a subject of congressional action. 

Professor Blaisdell’s book is a well rounded study of the propulsive 
element in determining government policies. His subject is not so 
simple, nor as sinister, as might be thought from the glib half-truths and 
innuendoes purveyed by the daily commentators, and he does not try to 
treat it simply. His study is well documented and his notes are so 
profuse that it is rather awkward to pursue them individually to the 
separate appendix in which they are contained. When so much of the 
text depends for its substance and validity on the authorities cited it 
would seem justifiable to carry the reference on the page where it is 
cited. But footnotes, like fashions, undergo cyclical fads, and no style 
is satisfactory for all ’ 

od aie Jobn P. Burke* 


* Member of the bars of the District of Columbia, Maryland, and the United States 
Supreme Court. 
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